

















CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MACON, 


FEBRUARY TERM, 1855. 


Present—JOSEPH H. LUMPKIN, 
EBENEZER STARNES, } Judges. 
HENRY L. BENNING, 





No. 46.—GrorcE R. Hunter, administrator of Henry R. M. 
Stembridge, plaintiff in error, vs. JouN STEMBRIDGE, as 
trustee of Sarah Stembridge, and Sarah Stembridge, defend- 
ants in error: 


[1.] A ratification of part of a contract, is the ratification of the whole. 


In Equity, from Crawford County. Decision by Judge 
PoweERs. 


In 1837, Thomas Stembridge made his will, and, by the 
third item thereof, he gave to his son, Henry R. M. Stem- 
bridge, his plantation, comprised in lot of land number twenty- 
six, in the third district of Houston County. By the first item 
of the will he said, “I allow my son Henry R. M. Stembridge 
to give her (wife Sarah) a support out of the plantation, during 
her life time.” Thos. Stembridge died, and his will was duly 
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proven. Henry R. M. Stembridge afterwards died intestate, 
and George R. Hunter was appointed his administrator. The 
widow of Henry R. M. Stembridge afterwards intermarried 
with one Jacob B. Nelson. John Stembridge was appointed 
trustee for Sarah Stembridge, the widow of Thomas Stem- 
bridge. An agreement was entered into by which Sarah Stem- 
bridge consented to relinquish her charge for support on the 
land, and consented that it should be sold by George R. Hun- 
ter, as administrator of Henry R. M. Stembridge, free from 
all such incumbrance; and in consideration thereof, Jacob B. 
Nelson executed his bond to deposit in the hands of said Hun- 
ter—$200, to be applied to the support of said Sarah Stem- 
bridge ; and if this fund should be exhausted before her death, 
he agrees to allow her the further sum of fifty dollars per an- 
num during her life. Fifty dollars of this sum of two hundred 
dollars was paid by Hunter to Mrs. Stembridge. The land 
was accordingly sold and bought by one Morgan Hancock. 
Sarah Stembridge and her trustee now filed this bill, setting 
forth the above facts, and alleging that said Sarah was old and 
in her dotage, and that the contract was the result of a fradu- 
lent combination by George R. Hunter and Jacob B. Nelson, 
to take advantage of her helplessness and defraud her out of 
her support from said land. The bill alleged, that if said 
Hancock was permitted to pay the purchase-money for said 
land to Hunter, that said Sarah Stembridge would be in dan- 
ger of want in her old age and needy condition, and the prov- 
ident intention of her husband would be defeated, as the said 
Nelson was utterly insolvent. The bill ratifies, on the part of 
Mrs. Sarah Stembridge, the sale of the land by Hunter as ad- 
ministrator, and claims a support for her for life out of the pro- 
ceeds of the sale of the land. The bill did not ask for the en- 
forcement of the contract, but prayed that it be cancelled, and 
the trust for the support of Sarah Stembridge should attach 
upon the proceeds of the sale of the land in the hands of Mor- 
gan Hancock ; and that said George R. Hunter should be en- 
joined from trading the notes on said Hancock. . 
Nelson, living in the State of Alabama, was not served; Hun- 
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ter answered the bill, and denied the charges of fraud in the 
procurement of the contract, and the fraudulent combination 
charged against him, and swore off the main equitable allega- 
tions in the bill, and alleged that the contract of Sarah Stem- 
bridge and Jacob B. Nelson, was knowingly and fairly made, 
and that she was entitled only according to its provisions. 
The answer also set up, that before said Nelson had reduced 
the funds to possession, he died ; and that therefore, the effects 
being choses in action, survived to his wife; and that he had 
declined to pay it out to said Sarah Stembridge, on her con- 
tract with Nelson, because, if he did so, that he would be lia- 
ble‘to pay it again, or at least, the one third portion, (the por- 
tion to which the widow of said Henry R. M. Stembridge was 
entitled, the other two thirds belonging to his children.) 

The answer also set up a claim for certain sums, in favor of 
said Hunter, for fees and commissions. The answer also states, 
that the relinquishment of Mrs. Sarah Stembridge was executed 
in consideration, not only of the bond aforesaid, made by Nel- 
son, but also in consideration of an order drawn by Nelson on 
Hunter, by which he directed Hunter to retain out of his, N’s 
share of the first payment for the land, one hundred and seven- 
ty-five dollars, to be applied by him, Hunter, to the support of 
Mrs. Sarah Stembridge, according to an obligation given by 
him, Nelson, to his trustee, Jno. Stembridge: The answer 
states that this order was read over to Jno. Stembridge, the 
trustee, and approved by him; that after the order was execu- 
ted Hunter paid Jno. Stembridge, the complainant, twenty-five 
dollars under the order; that Nelson had before, through Hun- 
ter, paid complainant twenty-five dollars as part of the two 
hundred dollars mentioned in the bond; and thus, that at the 
time of Nelson’s death, no more than one hundred and fifty 
of the two hundred dollars remained unpaid. 

On the trial of the cause, the defendant (G. R. Hunter) of- 
fered to read in evidence a copy of his return to the Court of 
Ordinary, as administrator of H. R. M. Stembridge, deceased, 
and this, the Court refused to permit. Defendant also offered 
to prove the amount of commissions to which he was entitled, 
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as administrator of H. R. M. Stembridge, and the amount of 
costs and Counsel fees paid by him oa account of the litigation in 
this case; and the Court rejected this evidence also, and de- 
fendant excepted. 

Defendant also asked the Court, in writing, to charge the 
Jury—Ist. “ That complainantis concluded by the contract with 
Nelson, from setting up any claim to the money in defendant’s 
hands, if the Jury believe from the evidence that the contract 
set up in  complainans: s bill, was made by the trustee and acqui- 
esced i in’ 

2d, “That under the facts of this case, complainant is not 
entitled to a decree; and if so, only to the interest on the mo- 
ey in defendant's hands.” 

The Court declined so to charge the Jury, but charged, 
‘“¢that complainant was entitled to recover from the administra- 
tor, whatever amount might be necessary and proper to give 
her a comfortable support from 1st January, 1851; and to 
continue as long as she lived, or until the money in the hands 
of the administrator of Henry R. M. Stembridge, arising from 
the sale of the land, was exhausted.” 

And these rulings, charge and refusals to charge, are now 
assigned as error. 








Hunter & Barey, for plaintiff in error. 


Cook & Montrort; Miter & HALtt, for defendant in er- 
ror. 


By the Court.—BENNING, J. delivering the opinion. 


_Mrs. Sarah Stembridge says, in the bill that she ratifies the 
sale of the land. 

This sale took place in pursuance of the agreement entered 
into by John Stembridge, her trustee, with Nelson—an agree- 
ment by which she was to relinquish her right to a support, 
during her life, from the land; and in lieu of that right, ac- 
cept, first, the bond of Nelson, binding him to deposit with 





























MACON, FEBRUARY TERM, 1855. 24T 


Hunter, adm’r, &c. vs. Stembridge, &c. 








Hunter two hundred dollars, to be applied to her support, at 
the rate of fifty dollars a year; and also, binding him, if she 
should live so long as to require more than the $200 to pay 
her more, at the rate of fifty dollars a year, as long as she 
should live. Secondly, the order of Nelson on Hunter, requir- 
ing Hunter to retain out of his, N’s. share of the first pay- 
ment for the land, one hundred and seventy-five dollars, to be 
applied by H. to her support, according to the terms of the 
bond. 

The administrator, Hunter, acting on this agreement, sold 
the land free from the charge on it for the support of Mrs. 
Stembridge. 

And it is the sale of the land thus sold, which she says she 
ratifies. 

It appears, also, that Mrs. Stembridge actually received, 
under this agreement, a part of the money stipulated to be paid 
for her support, viz: fifty dollars—twenty-five at one time, 
and twenty-five at another. 

Thus, then, it seems that Mrs. Stembridge has ratified parts 
of the agreement. 

[1.] But it isa principle of law, that the ratification of a 
part of a contract, is the ratification of the whole. (Wilson 
vs. Poulter, 2 Story 859. Billon vs. Hyde, 1 Atk. 128. 
And see Smith's Mer. Law, 60. Addison on Contracts, 398. 
Story Ag. §250. _ * 

It follows that Mrs. Stembridge, in ratifying parts of this 
contract, ratified the whole of it. 

And the whole contract, then, being to be considered as bind- 
ing on her, it is a consequence, that she has no rights except 
such as she derives from the contract. 

But from the contract, she derives no right as to the pro- 
ceeds of the sale of the land, except a right to have two hun- 
dred dollars of those proceeds retained in Hunter’s hands for 
her use. 

The charge of the Court below, therefore, that “complainant 
was entitled to recover from the administrator,’ Hunter, “what- 
ever amount might be necessary and proper to give her a com- 
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Fortable support, from the first of January, 1851,” &c. was er- 
roneous. In no case could she have been entitled to more than 
$150 besides, perhaps, interest from Hunter. 

But the administrator, Hunter, in his answer, says, that Nel- 
son died, without having reduced into his possession the pro- 
ceeds of the sale of the land. And he insists, that those pro- 
ceeds go to Mrs. Nelson by survivorship; and therefore, that 
by the death of Nelson, the order on those proceeds, made by 
him in favor of Mrs. Stembridge, became void. 

If this statement in the answer be true, that position of Mr. 
Hunter, is one deserving of the most serious consideration. 
It is a statement, however, which seems to be without evidence 
—which seems not to have received the notice ,of the Court be- 
low, and which was not argued on authority before this Court. 
For this Court, therefore, to express an opinion on it, would 
not be proper. I may, however, indicate some sources from 
which arguments that bear upon it may, perhaps, be drawn. 
(Bell vs. Bell, 1 Kelly, 687. Sayre and another vs. Flournoy 
and another, 8 do. 541. Marqueen, Hus. § Wife,.4T, 48, 
55, 56, 62, 3, °4, 5, 6. Hillon Trustees, 415, and. note:1, 
416 et seq.) 

So there ought to be a new trial. 

Our view of the case being such as it is, it becomes unneces- 
sary to say more than what is implied in that view, on the-re- 
maining points in the case. 

I may remark, that when this case was up before, nothing 
was considered by this Court, but what was the import and ef- 
fect of a clause in the will of Thomas Stembridge.. 
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No. 47. ~ Punainat B. Cox and others, plaintifis in “error, v8. 
Tue Mayor AND CoUNCIL OF THE a Ciry OF Grierin, defend- 
ants in error. 


[1.] The withdrawal of a claim to real estate doeds not affect the right of the 
claimants subsequently to file a bill of injunction, Praying that the levy 
may be perpetually enjoined. 


[2.] An Act of 1842 authorizes Judges, of thé Supérior Courts in their dis- 
cretion, to grant a second injunction in'the same, case. 


[3.] A retrazit is an open and voluntary renunciation of.his suit in Court by 
the plaintiff. ‘ 


[4.] A plea should bring forward mehr which reduees the cause, or the 
part of it covered by the plea, to.a single point.. And a plea which intro- 
duces defences distinct in their natures, is bad, for duplicity. . 


[5.] A negative plea—that is to say, one which negatives ‘material facts set 
forth in the bill, necessary to the complainant’s title, and of which-a disco- - 
very, is sought, must be acenibpapied, by answer. 


In Equity, in Spalding Sieh Court. Decision by — 
StarkE, May Term, 1854. | , 

The bill alleges, that some tithe previous,to the month of 
June, in the year 1840, the Monroe Rail Road and Banking 
Company being ‘then the: ‘owner of the land, laid off the. plan 
of the present City of. Griffin, then located in the County of 
Pike; that a.map of the plan was made out, and afterwards 
all the lots, except. certain-resetved lots, were advertised and 
sold at public outery; that by the advertisements, and a¢éor- 
ding to the.plan of the city, as laid off on the map, certain lots, 
named in the'bill, were reserved, set apart and dedicated by 
the Company: te religious, educational and other public purpo- 
ses, and that. streets and alleys and squares; were reserved and 
set apart and dedicated for the public wise and convenience ; 
that these reservations. and dedications. were proclaimed or 
known.at the sales,,and.the map of the city freely exhibited to 
purchasers, and that they greatly enhanced the value of the 
. lots sold, and that by these means the purchasers a the city 


VOL. xylI-82 
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lots paid a.full and ‘valtiable consideration for such reserved 
lots:; and that by reason of these facts, and the dedication by 
the Monroe Rail Roatt'and Banking Company, of these lots to 
various, religious, educational and other public purposes, the 
title to ‘said lots 80 reserved and dedicated, had-passed out of 
the Company. 


The bill then alleges, that long after these sales, and after 
the purchasers of the lots had expended large sums of mdney 
in the improvement of the city, and the lots so purchased by 


them, that Pinkney B. Cox, Gabriel H. Cox and Robert Rae. 
Cox obtained divers, several and joint judgment againsts the: 


Monroe Rail Road_gnd Banking Company, and had executions 
issued from such judgments and levied on divers of those.reser-" 












ved lots and squares; that.these various levies were being ¥exe “4 


atiously pressed, to the ceaseless annoyance of the owners of | 


the lots adjoining these public lots and strects, and the muni- 
cipal corporation of the City of Griffin; and the bill prayed a 
perpetual injunction of these levies. 

To this bill the defendants filed a plea in bar, alleging that 
complainarits had once claimed the property and had dismissed 


that claim; and also, had previously filed a bill ofsprecisely the © 


same character, against. the same defendants,,and for the same 


purpose in ‘the Chancery Court of Pike Bintiogs that by the | 


terms of the Act arganizing the County-of Spalding, a rule nist 
was grinted, requiring’ the complainants to remove the cause 
fo the said County of Spalding, the county of the residence of 
the defendants, by'the next term of (the Court, or show cause 
to-the vontrary.; and that on failure to do.so, the. case should 
be. dismissed, “asin cases of retraxit.” 


; 


The ¢atse was not'removed} and at the next term, x general 
or der, disinissing g the case, Av as, granted, which defer ndants al- 
legedl, ‘amor inted to a,rehanciation of the’ right of action ‘bysthe 
éomplaiitint ; ‘and therefore, that a'second injunction ought nOt 
to bd ¢rinted. “Dlie’ plea also negatived the right of éomplata: 
ants to bring the’su tt To this plea the complainants demur- 
red, and after argument, the Court below over-ruled the plea, 
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Beers 


and ordered the defendants to answer ; “and this Ageision 3 is. as-. 
signed as error. 





‘ 


McDona_p, for plaintiff in error. .. 


CHAPPELL, ALForD & Moors; for defendant in error, : 
Prenat sd 
By the Court. —Srannes; J. delivering the épinion 


. : [1:] In noticing the first point made. by the ident in ‘bar to 
7 this bill, it is only: necessary.to say,-that, the withdrawal of the 
\ claim which had been interposed: by the predecessors’ of the.de- 





fendant in error, previously to the filing ‘oftheir first bill, 
did not affect their right to file that bill, ba is insisted by the 
plaintiffs in error. 

[2.] Nor did the dismissal of ‘that Dil, {ipon | riick an in- 
junction had been granted, deprive them of the right to obtain 
a second injunction.’ For by the Act of 1842, the i issuing of a 
second injunction is placed .expressly w thin the discrétion of 
the Judge of the Superior Court. 

[3.] It is next insisted by-the plea, that Bes was an abah- 
donment of the bill which had.been filed in Pike County, “as 
in cases of retraxit;’” and therefore his bill. could not: be a 
tained. , 
What is a retraxit 2. Sir Raward Coke says, that i is ale 
the plaintiff “comes into Court. and confesses: that he: will not 
' prosecute his suit, but from the same withdraws himself. > (Ca. 
Litt. 189 a... 8°Ch. P1477. Evans vs. McMahan, 1 Ala. 
47. 

a William Blackstone tells us in few hd simple words, 
that ‘‘a retraxit is an open and. voluntary renunciation of his 
suit in Court? by, the  Piainkif He adds, “and by. this. he for- 
ever loses.his action.” 

«The facts of this record all show, that neither the complainants 
nor their predecessors, in the solemn.and.formal way necessary 
to a retrazit, have said.they are unwilling to prosecute their 
suit ;-have in open Court voluntarily renounced their suit. 
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It is trne, that the Judge of the Superior Court of Pike 
County, at April Term, 1852, granted an order nisi, directing 
that the-papers'in the cause should be returned to the Clerk 


of the Superior Court of Spalding County, upon payment of — 


costs; in order for trial at May Term of said Court next there- 
after; and that in-éase they should not be returned as directed, 
that at the ensuing term of the Superior Court in Pike County, 
the sanie should be dismissed from the dockets of the Court as 
in cases of retraztt. But.it is also true, that at that term the 
case’ was not dismissed “as in cases of retraxit,” but it appears, 
by. the record, that a general order was granted, directing“ that 
said cause be, dismissed, andthe ‘injunction be dissolved,” &. 

Even if the Court had granted the order absolute, in terms of 
the first‘ order, and had directed the ‘case to be dismissed “as 
in cases of retraxit,’” this could:not have made it a case of re- 
traxit, if the complainant were not’in Court voluntarily renoun- 
cing the suit. This isitoo plain to need further comment. 

[4.] The defendants also insist, by their plea, that the com- 
plainants,.as’a. corporation, have no right to take and hold 
trust estates; that they have-no interest.in this real estate le- 
vied upon; ‘are interlopers,” 54 therefore have no right to 
Bring this suit, 


This position, if appropriate matter for a plea under diffrent 


circumstances, is probably objectionable here, because, as we 
are inclined- to think,-it renders the plea, as a whole, bad for 
duplicity. The office ‘of a plea is to bring forward new matter 
displacing the equity, ‘and which reduces the cause, or the part 
of it covered’by the plea, to'asingle point. (1Atk.54. Mitf: 
P. 295.) But here, defences are introduced, distinct in their 
characters. 

Howevér this may be, thie portion of. the plea is bad for an- 
other reason. “If not in the nature of a demurrer, (which we 
are inclined to think it is) it is what is denominated a-negative 
plea—that is to'say, a plea negativing material facts set forth 
in the bill, necessary’to the complainant’s titlé, and: of which & 
discovery is sought: In such case, it must be acesmpanied by 


answer. (Story Eq. Pi. 672.. 2 Dan. Ch. Px. 112, 118.)-- 
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The defendants’ interests need not suffer by. this rule ; for if 
this: feature of their defence be of any importance to them, it 
is easy to incorporate it with the, answer. 

Judgment affirmed. 
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No. 48.—Joun Kyicut, as pro. ami of Margaret (a free wo- 
man of color) and others, plaintiffs in -error, vs,, ROBERT. V. 
HanrpeMAN and others, executors, defendants in error. . 


RE NE GR RRC ON GEN 


ae 


fi. ] The Colonial Act of 1770, providing a mode “for-slaves to sue for their 
freedom, is of force in this State ; and-the several Superior Courts of this 
State may now perform*thé functions: which devolved upon the Genéral 
Court under that Statute. 

[2.] The Acts \of 1770, 1835.and 1837, afford a, full, adequate and complete 
remedy, to enable persons of color to assert their freedom. And to give ju- 
risdiction to a Court of Equity for this purpdse,.a special case must be pre- 
sented ; and the jurisdiction is exceedingiy questionable under any circum- 
tances, no such right having been conferred by Statute. ' 

[3.] That a Judge is privately interested in the suit, constitutes .a sufficient 
excuse why he-should refuse to, act officially in the:premises. 


[4.] Under the Act, of 1770, any J udge in the State may appoint 4 guardian 
ad litem, as contemplated by that Statute ; and the autherity to ‘make the 
appointment, is not restricted to the J udge of the District where the suit is 
to be brought. 

[5.] Because, by the laws of Maryland,.a testator may free his slaves. when j 
they attain to a certain age, is it incumbent upon the Courts of Georgia, 
or have they the right, in the face of our own Legislation against domestic 
manumission, to execute a will containing an gemancipation clause, to the * - 
foregoing effect? Quere. 


iat at 
PET we: 





" 3 In- Equity, in Bibb Superior Court. Decision by Judge : 
& . Powers, May Term, 1854. | 


.* 1822, Henry Duval], a citizen of Maryland, made his last 
will and testament, one item of which was as follows: ‘It is ’ 
my will that my black woman Rebecca shall be free on the 1st 
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day of January, 1828'; and all her issue to be free as they, ar- 
rive at the agé of 30 years; and all or any of my young blacks 
that are not manumitted, shall be free as they arrive at the 
age of thirty years.” Margaret, (one of the complainants and 

the mother of the others,) was the daughter of Rebecca, and 
“a young black” at the time of testator’s death. She arrived 
at 30 years of age in 1835. By some means, before reaching 
that age, she was sent from Maryland into Georgia, and sold 
from one to another until bought by one Michael J. Healey. He 
died, leaving Robert V. Hardeman and the other defendants 
in error,’ the executors of his will. These executors were 
about to sell said Margaret and her children. This bill was 
filed by Knight as their next friend, alleging the foregoing 
facts; and farther, that he had applied to said Hardeman, the 
Judge of the Circuit where Margaret was domiciled, to be ap- 
pointed guardian for these negroes, and he had refused so to 
appoint him; that he had appealed to the Supreme Court from. 
this decision, but the negroes would be sold before a decision 
could be had ;, that a suit at Law would not protect them— 
Ist. Because all the’ witnesses are resident ‘in Maryland, and 
their testimony could not be procured ‘before the sale. 2d. 
Because they would be sold and removed from the State he- 
fore a hearing could be had.. The prayer-was for an injunc- 
tion and'a decree,.declaring complainants free. 

A general ‘demurrer was sustained and the bill dismissed. 

This decision is assigned as error. 


Srusss & Hr11, for plaizitiff. 
McDona Lp, for defendant: 
By. the. Court.—LumPkIn, J. delivering the opinion. 


This was a bill filed by complainants, to enjoin their sale as 
slaves, and to establish their freedom. They are negroes. 
The bill was demurred to generally { the demurrer was sus- 
tained and the bill dismissed: The judgment of the Court. on 
the demurrer is alleged as error—1., The bill alleges that. Mar- 
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garet Phillips was, on ‘the 5th day. of June, 1822, :the property 
of Henry Duvall and daughter of. ‘Rebecca Phillips, who. was 
the property of said Duvall. 2. Duvall} on that day and year, 

made and published his will, by which he declared: that his ne- 
gro woman Rebecca should be free on the 1st January, 1828, 
and her issue to be free as they arrived at the age of 30. 3. 
That Margaret is the daughter of Rebecca, and attained the 
age of 30 in 1835. 4. That Duvall was, at the time ‘of his 
death, domiciliated in Maryland; and that his will “was in 
strict accordance with the laws of that State; and thatthe ex- 
ecutor ought to have carried it out. 5. By act, contrivance 
or fraud, she was sent off to Georgia; and after having been 
repeatedly sold as a slave, in the year 1840, or thereabouts, 
she was purchased by Michael M. Healey, who departed this 
life in 1850, after having made a, will appointing Hardeman 
and Moreland, then and now of Jones County, and McCarthy, 
now of Bibb County; his executors. .6, Executors qualified and 
became possessed of Margaret and her ‘children; and having 
obtained leave to sell them, will sell them on the first day of 
January next ensuing, before the court-house ‘door in Jones 
County, unless restrained by the equitable interposition of ‘the 
Court. 7. That Knight had applied to the Honorable: Ros- 
ent V. Hanpewan, Judge of the Superior Courts of Jones 
County, to be appointed gitardian ‘of said woman and. chil- 
dren, which he refused to do: and to which decision he ex- 
cepted, and wil! ‘carry-it to the Supreme Court by writ of er- 
ror; and before a decision will be made on said writ of érror, 
the tee will be sold and removed beyond the limits of: the 
States 8. If it were in his power to sue at Law for'their free- 
dom, his negroes would be sold and removed beyond the limits 
of the State, unless defendants ‘are prevented ‘from selling 
them.. 9.. He has ‘no remedy at Law, because his witnesses, 
to prove the identity’ of the negroés, residein Maryland ; and 
their attendance tannot be procured before the time’ appointed 
for the sale, because Hardeman, defendant, is the Judge ap- 
plied ‘to, and who refused to.appomt Knight; next friend, &e. 
of the negroes, guardian ; whose decision was excepted to, and 
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before a decision cam be had, the sajd negroes will be.sold and 
removed out'éf the State: §10.'Sets forth the’ value of. hire 
and the length of: time the négroes were-in. possession of. the 
deceased and of ‘his executors. 11. The bill prays: that their 
freedom may be established and an account taken of the hire, a 
guardian appointed, and the sale perpetually enjoined. This 
is an epitome of the bill. 

Ts there equity in the bill? 

[1.] Waiving several of the technical objections to the sus- 
tainability ‘of the bill; as discussed by Governor McDonald, has 
not the party, in this ¢ase, ‘an ‘ample remedy at Law? And 
does he assign any sufficient reason for not resorting to that 
forum? 

The first Act upon » this subject is the Provincial Statute of 
1770, (Cobb's Digest, 971.) By the 1st. section of this Stat- 
ute, it is eriacted—“That -all negroes, Indians,. mulattoes or 
mestizoes, who now are or shall hereafterbe in this Province, 
(free Indians in amity with this Government, and negroes, mu- 
lattoes or mestizoes, who now are or hereafter’ shall become 
free excepted.) and all their‘issue and offspring born or to: be 
born, shall be, and they are hereby declared to be, and remain 
forever hereafter, absolute slaves, and shall follow the condi- 
tion of the mother, and shall be taken and deemed, inlaw, to 
be’ chattels, personal, in the hands-of their respective owners 
or possessors, and their executors, administrators. and assigns, 
to all intents and purposes whatsoever: Provided always, that 
if any person or persons whatsoever, on behalf. of any negro, 
Indian, mulatto. or mestizoe, do apply to. the--Chief. Justice or 
Justices of his Majesty’s ‘General Court, by'petition, either du- 
ring the sitting of said Court, or before the Chief Justice . or 
any of the Justices of the same Court, at any time in the 
vacation, the said Chief Justice or any. of the said: Justices 
shall be, and hhe and they is and‘are' hereby empowered to ad- 
mit any such person, so applying, to be guardian for any ne- 
gro, Indian, mulatto or mestizoé, claiming his or her freedom; 
and such guardian shall ‘be enabled, entitled and capable, in 
Law, to bring an action of trespass in the nature of ravishment 
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of ward, against any person or persons who shall claim prop- 
erty in or shall be in possession of any such negro, Indian, mu- 
latto or mestizoe; and the defendant or defendants shall and 
may plead the general issue on such action brought, and the 
special matter may and shall be given in evidence. And upon 
general or special verdict found, judgment shall be given ac- 
cording to the very right of the cause, without having any re- 
gard to any defect in the proceedings, either in form or sub- 
stance; and if judgment shall be given for the plaintiff, a spe- 
cial entry shall be made declaring that the ward of the plain- 
tiff is free; and the Jury shall assess the damages which the 
plaintiff’s ward hath sustained; and the Court shall give judg- 
ment and award execution against the defendant for such dam- 
ages, with full costs of suit: but in case. judgment shall be 
given for the defendant, the said Court is hereby fully empow- 
ered to inflict such corporeal punishment, not extending to life 
or limb, on the ward of the plaintiff, as they in their discretion 
shall think fit: Provided, always, that in any action or suit to 
be brought in pursuance of the direction of this Act, the bur- 
den of the proof shall lie on the plaintiff; and it shall always 
be presumed that every negro, Indian, mulatto or mestizoe, 
(except as before excepted) is a slave, unless the contrary can 
be made appear. 

Section II. ‘In any action or suit to be brought by any 
such guardian as aforesaid, appointed pursuant to the direction 
of this Act, the defendant shall enter into a recognizance with 
one or more sufficient sureties to the plaintiff, in such sum as 
the said General Court shall direct, with the condition that he 
shall produce the ward of the plaintiff at all times, when re- 
quired by the Court, unless such defendant shall prove, upon 
oath, to the’satisfaction of the said Court, his inability to pro- 
duce such ward; and that while such action or suit shall be 
pending and undetermined, the ward of the plaintiff shall not 
be abused or misused.” 

Is this Act of force in this State? 

It was adopted, according to the express terms of the Act of 
VOL. XVu-33 
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1784; it is contained in every Digest that has been made of 
the Laws; it was the only law regulating suits for freedom up 
to 1835; it is known to some of us that proceedings were insti- 
tuted under it; there is nothing in the subsequent Acts of 
1835 and 1837 which, directly or by necessary implication, 
repeals the Act of 1770; it is the only Act which provides for 
Indians, mulattoes and mestizoes; the Statutes of 1835 and 
1887 being applicable to negroes only. Our conclusion there- 
fore is, that this Act is of force. 

The next inquiry is, what tribunal shall perform the func- 
tions which devolved upon the General Court, as it was called, 
under the Provincial Act of 1770? Undoubtedly our Superior 
Courts. All of our legislation recognizes the fact that the 
powers exercised by the old Court passed, subd silentio, into the 
several Superior Courts when the State Government was or- 
ganized; and the Judicial powers were distributed amongst the 
different Courts. The law regulating the partitioning of land 
is a notable instance of this transition. The Provincial Stat- 
ute upon this subject was enacted as early as 1767. It recites, 
that it was inconvenient, in this Province, to pursue the method 
of dividing lands and tenements by writ of partition, as prac- 
tised in Great Britain; and that it was necessary to provide a 
more easy and less expensive manner of obtaining partitions. 
It, therefore, empowers the “General Court of Pleas’’ to 
grant writs of partition, &c. And thus, from 1767, three years 
before the Slavery Act of 1770 was passed, down to 1827, the 
jurisdiction of the “General Court of Pleas” was exercised by 
our Circuit Courts, without any express authority to that effect. 
And what is a little remarkable, the Act of 1827, to cut down 
the number of partitioners from eleven to five free-holders, re- 
cites, in the preamble, that “‘ whereas, by the Act of 1767, it was 
made the duty of the ‘ Superior Courts’ in this State, &c. when 
in truth the Superior Courts, as such, had no existence, except 
in its prototype and predecessor, the General Court of Pleas.” 
(See Cobb’s Digest, 581, 2, 3.) 

Much is, after all, assumed and understood in the legislation 
of a people, as in every thing else, otherwise our own system. 
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will be found, upon close scrutiny, to be lamentably defective. 

[2.] Let us, next, examine cursorily the Acts of 1885 and 
1837. By the former it is declared, “That it shall and may 
be lawful for any Justice of the Inferior Court of any county 
of this State, upon the complaint of any free person of color, 
that he, she or they are fraudulently or illegally held in sla- 
very, to make due inquiry into all the circumstances of the 
case; and if, upon such examination, the Justice shall be satis- 
fied that there is probable ground to believe that such complainant 
or complainants are improperly and illegally held in a state of 
slavery, it shall be his duty to order such person or persons in- 
to the custody of the Sheriff of the county until the pretended 
owner or owners shall enter into bonds, with good security, for 
double the value of such person or persons of color not to re- 
move or attempt to remove such free persons of color from the 
county where this examination is held, before the cause is 
finally adjudicated; whereupon, it shall be the duty of the Sher- 
iff to deliver such persons of color to such pretended owner: 
but if the persons claiming to be the owners or proprietors of 
such person or persons shall fail or refuse to give bond and se- 
curity as aforesaid, the Sheriff shall retain him, her or them in 
his possession.” 

Sec. II. “It shall be the duty of the Justice of the Inferior 
Court, before whom the examination is had, to reduce the 
statement to writing, and to return the same to the Clerk of 
the Inferior Court of the county, who shall docket the case, 
stating the names of the parties, &c. which shall stand for trial 
the first Court after the same is docketed, unless either party, 
for want of evidence, or other sufficient cause, should move to 
continue the cause, which may be done for one term and no 
longer.” 

Sec. III. “The Inferior Court shall cause the parties to 
make up an issue involving the complainant’s right to freedom, 
which shall be submitted toa Jury asin other cases: but 
either party being dissatisfied with the verdict, shall be per- 
mitted to appeal to the Superior Court, without giving bond 
and security, as in other cases.” 
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Sec. IV. “Should the complainant, upon the final trial of 
the case, succeed in obtaining a verdict in his favor, the Court 
shall order such person of color to be set at liberty and a guar- 
dian to be appointed, as is now regulated by law.” (Cobb’s 
Digest, 1007.) 


This Act, it will be seen, contemplates a proceeding to be 
instituted at the instance of the colored person. By the Act 
of 1837, provision is made, that “upon the complaint of any free 
- white person, upon oath, showing that he has good reason to 
believe and does believe that any person or persons of color 
are free and are fraudulently held in slavery,” it is made the 
duty of any Justice of the Inferior Court of any county of this 
State, to issue his warrant, directed to the Sheriff or any law- 
ful constable, to arrest the holder as well as the slave, and to 
cause both to be brought before him, that due inquiry may be 
had into all the circumstances of the case; and if, upon such 
examination, the said Justice shall be satisfied that there is 
probable ground to believe that such persons of color are im- 
properly held in a state of slavery, to require the person so 
detaining them to enter into bond, with sufficient security, pay- 
able to the party making the affidavit as the prochein ami of 
the slave, conditioned for the delivery of the slave, in obedi- 
ence to the mandate of the Court, to abide its final order, and 
that said colored person shall not be removed beyond the lim- 
its of the State in the meantime; and on failure to do so, the 
person of color is to be delivered to the complainant to the like 
effect, &c. (Cobb's Digest, 1011.) 


[3.] Without dwelling longer upon the provisions of these 
several Acts, do they not, singly or combined, afford the most 
full and complete remedy, to enable persons of color to assert 
their freedom? What then are the special facts set forth in 
this bill, to give jurisdiction to Chancery? They are, First, 
That Judge Hardeman, who is one of the executors of Healey’s 
will, refused to appoint the plaintiff in error guardian; and 
Secondly, That owing to the non-residence of the witnesses, 
by whom the identity of these people could alone be proved, &e. 
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complainant could not procure their testimony in time to pre- 
vent the sale in January next ensuing the application. 

[4.] As to the complaint against Judge Hardeman, why did 
Knight apply to him? why call upon him to prejudice the es- 
tate of his testator, which, by previous and consequently para- 
mount obligation, he was bound to protect, by sanctioning this 
proceeding? So far from the refusal of Judge Hardeman to 
act officially in the premises, on account of his interest, furnish- 
ing any ground of complaint or pretext for a change of juris- 
diction, it constituted a good and sufficient excuse why he 
should not act, and the complainant can take no advantage of 
his doing so. Why go toJudge Hardeman? One of the exec- 
utors, McCarthy, resided in Bibb County—why was not the 
application for guardianship made to the Judge of the Macon, 
instead of the Ocmulgee Circuit? It was he who sanctioned 
this bill of inyenction on account of the interest of Judge Har- 
deman. Why call upon Judge Powers to perform this service and 
not the other? Indeea, according to our construction of the 
Act of 1770, (which is admirably adapted to proceedings of 
this sort, and which, ordinarily, will be found to be a better 
working Statute than either of its successors) the mere prelim- 
inary proceeding of appointing a guardian, might have been 
discharged by any Judge of the Superior Courts of the State. 

And as to the other ground of equity, to wit: the inability 
of the complainant to procure the attendance of the Maryland 
witnesses to establish the identity of Margaret Phillips and her 
descendants, in time to prevent the sale, there is no averment 
in the bill that the attendance of these witnesses was expected 
at any future time. The Courts have no power to coerce their 
attendance, living in another jurisdiction. But waiving this 
objection, we say that under each of the Acts already cited, 
abundant provision is made for protecting persons of color 
from being eloined or removed beyond the jurisdiction of the 
State before a trial can be had. And a resort to this, would 
have prevented all the mischief apprehended from the approach- 
ing sale. 

Decisions have been read from Virginia, Tennessee and sev- 
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eral other of the slave or quasi slave States, to the effect, that 
in suits for freedom, the jurisdiction of Chancery is not ousted 
by the enactment of Statutes for this purpose. I shall be par- 
doned, I trust, the apparent presumption in suggesting that 
questions involving slavery, have not, heretofore, been discus- 
sed, even in the slave States, with that thoroughness which 
either principle or their intrinsic importance demanded. The 
Courts as well as the country, are just waking up to a proper 
appreciation of their momentous duties and responsibilities in 
this respect. or ourselves, we are strongly inclined to hold 
the very converse of the doctrine referred to from our sister 
States to be true, namely: that the Courts, themselves, 
can only move in this matter, in the course indicated by 
the express legislation of the State; and that where the 
law stops their jurisdiction stops. We speak, of course, in re- 
lation to domestic and not to extra-territorial emancipation. 
The bill before us does not involve the latter question. This 
whole question is one of State policy, and should not be put 
upon these principles of mewm et tuum, which regulate individ- 
ual rights. At any rate, before yielding to the claim of juris- 
diction here set up, a very strong case must be shown for the 
interposition of a Court of Chancery. 

As to the position that a bona fide purchaser should be pro- 
tected, inasmuch as these people failed to give notice of their 
claim to freedom at the time they were sold, we attach no im- 
portance to that. It would be preposterous and unjust to visit 
such consequences upon persons in their condition. 

[5.] I must be pardoned for suggesting, that to my mind, 
there lies, at the foundation of this case, a much stronger ob- 
jection to this whole proceeding, than any which have been 
discussed by the learned Counsel. And that is, the want of 
equity in the bill, not because the complainants have ample 
redress at Law, if any where; but because neither Courts of 
Law nor of Equity have any right to grant the relief which 
they seek. 

We have, in this State, the most stringent Statutes which 
the ingenuity of our wisest statesmen could devise, to prevent 
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domestic manumission. For fifty years, the policy of our leg- 
islation has manifested no variableness nor shadow of turning 
in this respect. Can the laws of a sister State, then, allowing 
the freedom of these slaves, be executed by the Courts of Geor- 
gia? Dare we say, in the face of the Acts of 1801 and 1818, 
that these foreign laws are not prejudicial to our own rights 
and interests? Are we not under paramount obligation to 
enforce our own policy ? 

To my mind, this is a plain case. 

No one pretends that negroes can be carried to New York 
or any other free State, and held there in perpetual bondage 
by their owner, in defiance of the laws and policy of that State. 
With what more propriety can slaves be brought here and 
emancipated? Such a doctrine is wholly inadmissible. It 
might be used to subvert the domestic institutions of every 
slave State in the Union. Our Courts of Justice are power- 
less to exercise an authority so repugnant to the declared will 
of their own Government. 

But I forbear to discuss this point, inasmuch as the decision 
below may be sustained upon the other ground. 





No. 49.—Davis C. GresuaM, Ordinary, &c. plaintiff in error, 
vs. Lewis Pyron, defendant in error. 


[1.] An appeal lies from a refusal of the Ordinary to grant letters pendente 
lite. 

[2.] By the amendment of the Constitution, creating the office of Ordinary, 
that officer is authorized to grant temporary letters, “to hold until perma- 
nent letters are granted.” Where there is an appeal from grant of perma- 
nent letters, the temporary administrator will continue in office until that 
appeal be disposed of, and permanent letters granted. 


[3.] Where an Ordinary refuses to enter an appeal from his decision declin- 
ing to grant letters pendente lite, Mandamus is the proper remedy. 
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Motion, in Meriwether Superior Court.. Decision by Judge 
STaRKE, August Term, 1854. 


Lewis Pyron, claiming to be a creditor of Jacob Stroman, 
deceased, obtained temporary letters of administration upon his 
estate. He and William Mitchell, (who also was a creditor,) 
both advertised for permanent letters. At the hearing, the 
Ordinary granted the letters to William Mitchell and revoked 
the temporary letters to Pyron, as having expired by their own 
limitation—Pyron making no objection thereto within four days. 
Pyron appealed from the grant of permanent letters to Mit- 
chell. Letters pendente lite were then granted to Mitchell. From 
the grant of letters pendente lite, Pyron offered to appeal also. 
The Ordinary refused to grant an appeal from this grant of 
letters. Pyron moved a rule vs. the Ordinary in the Superior 
Court, to show cause why he should not enter the appeal, nunc 
protune. This rule was resisted—lst. Because the proper 
mode to proceed was by mandamus 2nd. Because, upon the 
above facts stated by the Ordinary, in his return to the rule, 
an appeal did not lie. 

The Court over-ruled the objections, and made the rule abso- 
lute; and this decision is assigned as error. 


B. Hitt and E. Y. H111, for plaintiff in error. 


H. Warner, for defendant in error. 


By the Court.—Starnzs, J. delivering the opinion. 


[1.] It is insisted, that the Ordinary was right in refusing 
this appeal, because it was proposed to be taken from a deci- 
sion declining to grant letters of administration pendente lite. 
The law authorizes an appeal from “any decision’ of the Or- 
dinary. It is impossible to say that this is not a decision. 
There can be no reason given why it is not as much a dect- 
ston as the refusal of permanent letters. 

The only reason assigned why there is a difference was, that 
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if pees from a ‘refusal to grant letters, pending the appeal 
from a: grant of: ‘permanent letters, were “allowed, it would be 
productive: of great. inconvenience, ‘as there would then be no 
one to take charge of and manage the estate. ‘This does not 
necessarily follow; for the Ordinary might appoint, again, some 
-gne-as temporary administrator, pending’ the last appeal,’ and 
so on until an administrator was found. 

If it be answered; that this might not bé practicable, as the 
appeal from the refusal to grant letters pendente lite might not 
be entered until Court had. adjourned, the reply to that is, that 
this observation applies as ‘well to the appéal'in the first ’in- . 
stance; and in such case, the supposed inconvenience would 
not be obviated; for letters pendente could not be granted out 
of the term, ‘as the law requires them to be granted by the 
Court. — , 

But it is well known that the argumentum ab inconvenienti 
is legitimate only where the Court.is doubtful as to the law. 
Where ‘that is clear, the Judge must administer it, whatever 
the inconvenience. a 

The Ordinary,’ however, in such a case as that supposed, has 
a general authority ‘in the premises, by which he can, toa ina 
extent, remedy such an inconvenience. 

[2.] The inconvenience in’ question need not arise again, for 
another reason. - By the amendment of the Constitution crea- 
ting the office of Ordinary, that officer is empowered to “grant 
temporary letters of administration, to hold until permanent 
letters are granted.’’ _ When, therefore,‘a temporary. adminis- 
trator is appointed, he may-retain his office until the appeal 
from grant of permanent letters, is finally tried and determin- 
ed, and these letters are granted. In this case, Lewis Pyron, 
the temporary administrator, might have continued (in our 
opinion) to. exercise his authority until the appeal was disposed 
of, if he had not ee in the révocation of his temporary 
letters: 

‘ We are well ‘satisfied, that the’ defendant i in error was enti- 
tled to his appeal. 


VOL. xviI—34 
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[3] Let ‘us now ascertain, whether or not. he has pursued 
the*proper remedy to secure it. “Can an Inferior Judicaturein 
this State be reached, and:its errors, or its refusal to adminis- 
ter the law,‘ be corrected by a proceeding in’the form’ of a ale 
issued by the Superior Court? 7 i 

By our system, what are technically known. as errors of In- 
ferior Courts, committed Judicially in the administration of: 
justice, must be corrected by the Superior Court, either by ap- 
peal or by certiorari.. And'the errors which are to ‘be thus 
corrected, are such as occur after a case of some sort is: before 
the Inferior tribunal. “But here the complaint is, that the Or- 
dinary would not permit the case to get its lodgment in Court. 
He refused to allow an appeal; he refused to do that mzniste-. 
rial act necessary to give the party desiring to appeal a stand- 
ing in Court, and to which he was entitled as matter of right. 

It was not a judicial error to be corrected, but a ministerial 
act to be performed by the Ordinary, which he refused, and 
thereby occasioned a failure of justice. 

To correct a failure of justice by reason of such “eat man- 
damus is the proper remedy in our opinion. 

It was urged, that as the defendant in error was entitled to- 
appeal, as matter of right, the Superior Court might order such 
appeal nunc pro-tunc. This is true; but it must be done by 
the proper remedy. ' ' : 

We ¢o not ‘see that this case differs, in principle, from that 
where the Clerk of the Superior Court refuses to send up a bill 
of exceptions to this Court, after there has been-a compliance 
with the law ; or where that Clerk refuses to receive a petition 
and annex process. They stand upon the same basis of rea- 
son. . | | 

The decisions cited by the Counsel for the defendant in error, 
are all cases where the. cause hai a lodgment in Court; where 
the ministerial act necessary to place the case there had been 
performed; but there was some irregularity or PB asrigemae in. 
the proceeding. 


Let the judgment be reversed. 
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No. 50.—C. T. WELLBORN, plaintiff i in part v8. W. ¥ Was 
ver-and others, defendants. . 4+: 


[1.] A new trial will not be granted Because the verdict of the Jury is is con- 
trary to the charge of the Court, if the verdict be pea to Hw, and 
the chargé against it. 

[2.] To make’ the saving in the Statute of Limitations, in favor of femes ‘coe 
verts.avajlable, they must be actually’ meer at the time the right of ace 
tion accrues. 

[3.], Marriage may be postponed, but not the Statutg of Limitations. ° 

[4.] If negroes, belonging to a feme sole, are converted before marriage; the 
law transfers the property and right of possession to the husband ; and he, 

’ alone, must sue. 

{5.] A deed, signed, sealed” and delivered toa third person, as the agent of the 
grantor, to be recorded and. kept*by. him till the death ‘of the grantor, and 
then, to be delivered to the grantees, is not the present deed of the grantor; 
neither i is it an escrow, but a testamentary paper, and must be proved as 
such before title to pebidnal property can be derived under it. 

[6.] Wheelright vs. Wheelright, (2 Mass. R. 417,) examined ‘and disapprov ed. 

“{7.] A deed takes éffect from delivery, which may be by words, or by acts 
without words; and‘to the grantee or to a third person, without especial 
authority: from the grantee to receive the same. 

[8:] It is not essential.to the delivery of a deed, that the grantee~be present, 
personally, to accept the same. 

[9.] The mere retention of a deed by the grantor, will not affect its validity, 
unless agreed and understood, at the time, that the deed 1 is not to pass out 
of the grantor’s possession.. 

[10-:] A naked power, uncoupled with an interest, is determined by the death 
of the principal. : 

[11.] Delivery is no less essential to an escrow than adeed. 

[12.] Distinction between a deed and an escrow. 

[13.] The act of registering a deed does not amount, necessarily, to a deliv- 
ery—when placed on record by the grantor or by his direction, it is only 
prima facie evidence of delivery, and may be explained or rebutted. 

4. ] Whether an instrument be a deed or a will, ‘does not depend upon its 
form or manner of execution, but upon its operation. 

[15:] The intention of the maker may be ascertained, not only from the in- 
-strument itself, but from extrinsic evidence. 


Trover, in Coweta Superior Court. Tried before Judge 
Warner, September Term, 1854. 
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‘This was an.action to,recover two negroes, @ woman and, her 
son, brought by the plaintiffs, children of the wife of defendant 
by a former marriage, against C. T. Wellborn. 


The negroés had formerly been the property of Joshua ‘EL 


der, ‘deceased. He ‘delivered them to his daughter Sarah, on 


her marriage with one Seaborn B. Garnett, the father of plain- 
tiffs. As’to whether she took them as 4 loan or gift, there was 
much conflicting testimony. ‘The negroes remained in her pos- 


_ session until after Garnett’s death, and until within a few days 


of Mrs. Garnett’s flarriage to Wellborn, the defendant, which 


swas in 1838, when they were taken’away from her-by Joshua 


Elder. In 1842, Joshua Elder éxecuted a deed of gift, in the 
usual form, conveying the negroes to the plaintiffs. This deed 
he ‘gave'to one of the subscribing ‘witnesses, with instructions 
to’ have it recorded and-to hold it as his, Elder’s agent, until he, 
Elder, should be dead, and then’ to deliver it to the donees; 
which the pérson to whom it was intrusted did, ‘as directed. 
This deed ard the circumstances of its‘ delivery were in ‘eyi- 
dence. 


The negroes continued in the possession of Joshua Elder un- 
til 1850, when he sent the negro woman to defendant’s, to wait 
on his, defendant’s, wife ; and the boy afterwards ran away 
and went to defendant’s who refused to give him up. Joshua 
Elder died in 1851, and this suit was instituted by the children 
of defendant’s wife, the donees in the deed above mentioned, 
to recover the property, . .and the facts aforesaid appeared in 
evidence. The Jury found a verdict for the plaintiffs ; ; where- 
upon, defendant moved for a new trial; stating in his rule the 
following grounds: 1st. Because the veidiat is contrary to the 
evidence and the charge of the Court, the Court having charg- 
ed the Jury, among other things, that if they believed, from 
the evidence, that Joshua Elder had given the property in dis- 
pute to Mrs. Garnett, afterwards Mrs. Wellborn, before her 
marriage with defendant ; and that said Elder took possession 
of the said property, on the day of the marriage, or so shortly 
before that there was not a sufficient reasonable time for Mrs. 
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Garnett (now Mrs. Wellborn) to have instituted suit. in her own 
right against said: Elder, before her marriage with defendant, 
for said property ;. that in that case, the Statute of Limitations 
would not commence to run against the rights of Mrs. Garnett, 
(now Mrs. Wellborn) ; ; as before stated, the property being i in 
her own right, and,she being a feme sel the Statute would 
not.run during her coverture. 

2d. And further contrary to the charge of the Court and 
the evidence. in this: the Court having charged the Jury, 
among other things, that if they should be of the opinion, from 
the evidence, that it was'a gift from Elder to Mrs. Garnett 
(now Mrs. Wellborn) as before stated; and also,'that the Stat- 
ute of Limitations did commence to run against. the rights of 
Mrs. Garnett (afterwards Mrs. Wellborn) when Elder took 
possession of the property in 1888; that. they. should find for 
the defendant, unless they should be of the. opinion, further, 
from the evidence, that Elder had had the possession of the 
property, and held-the same adversely: to the rights of Mrs. 
Garnett, afterwards Mrs. Wellborn, for four years before he 
conveyed the same to the plaintiffs. ! y 

3d. Because the Court erred in refusing to charge-the.Jury, 
that the paper which was relied on by plaintiffs as title in them, 
was testamentary in its character and effect, and could, not be 
proof of title in plaintiffs, without first being proven in the 
Court of Ordinary, according to law. 

4th. Because the Court erred in charging the Jury, that the 
said paper was not testamentary under the. evidence, adduced 
in this case, and in order to make it so,* it must:appear to be 
such from the paper itself. 


5th. Because the Court erred in admitting the evidence of 
Asa Chandler and others, to prove the declarations of Elder 
before the making the deed to plaintiffs, said evidence being 
objected to by defendant’s Counsel, atthe time it was. offered 
and admitted by the Court; the declarations being made while 
in-possession of the property and exercising acts of ownership 
over it, showing title in himse#f. 
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_ Which motion ‘for a new trial was over-ruled by the ag 
and. on this decision error is assigned. 








‘Sims & Hammonp ;: Bucwanay, for plaintiff. 
Doyat; Speer, for defendant. 
By the Court—Lumrxiy, J. delivering the opinion. 


{1.] A new trial will not be granted, because the verdict: of 
the Jury is contrary to the charge of the Court, provided the 
verdict is according to law and the charge is against it. 

[2.] Now we are clear that the saving in the Statute of 
Limitations in favor of feme coverts, does not apply where the 
fSeme was dis-covert at the time her right of action accrued, 
notwithstanding she may have married, subsequently, on the 
same day. 

[3.]. In other.words, marriage may be postponed, but: not 

the Statute of Limitations. And then the Act of:1817, (Cobb's 
Digest, 567;) which stops.the running of the Statute as to idi- 
ots, lunatics and infants, does not extend to married women, 
notwithstanding the intervening disability of coverture. 
- [4.] Moreover, the negroes in dispute were taken possession 
of by Joshua Elder before the marriage of his daughter, Mrs. 
Garnett, with Wellborn, the defendant; and that being so, the 
better opinion is, not only that Wellborn might haye sued, 
alone, but that he myst have done so. And the reason as- 
signed is, because the law transfers the property to him, and 
the wife had no interest in it. (See 1 Chitty’s Blackstone, 
note, p. 360. Bacon's Abr. Title Detinue, A. . Buller’s Nisi 
Prius, 50. 1 Salk. 164. Sed Contra. Reports Tem. p. 
Harder, 120:) 

If this be so, not only did the Statute of Limitations. begin 
to run against. the wife dwm sola and continued, albeit the’ in- 
tervening coverture; but it commenced to run against:the hus- 
band also, from the time of the” marriage,“ which: makes the 
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Statutory title of Joshua Elder and-those mnining under him 
complete. | | 

[5.] What is the true character of the paper executed by: 
Joshua Elder to his grand-children? Is it a deed or a testa- 
ment? There is a conflict of authority upon this point; and 
our opinion has not been formed without some hesitancy. 

[6.] The Circuit Court held that it was a deed, and the cur- 
rent of American cases is certainly with the decision. Wheel- 
right vs. Wheelright, 2 Mass R. 447, is the leading authority. 
on that side, and has been cited and followed as law, without 
questioning, in all: the. subsequent. adjudications. It was an 
application for partition. The petitioners. produced, in sup- 
port of their claim, two deeds purporting to be conveyances of 
the premises; and the dispute was, whether or not the circum- 
stances attending their execution amounted to a delivery, which 
it was admitted was essential to their operation. The evidence- 
was this: Nathaniel Wells, Esq. testified, that in the year 1795, 
Joseph Wheelright, one of the petitioners, requested him, by 
direction from his father, as he said, to write these two deeds ; 
that having written them, the father called upon him and 
signed and sealed the two deeds in the presence of the witnesses 
and his brother, since deceased, and delivered them to him for - 
the use of the grantees ; that it was the intent of the parties. 
that the grantor should have the use of the premises during. 
his life; and as some of the grantees were minors, and could 
not secure the use to him, the deeds were delivered as escrows,. 
as he expressed it, to be delivered, by him, to the grantees, 
upon the death of the grantor, which the,witness had accord-. 
ingly done. 

Upon this proof, Chief Justice Parsons conceded that the 
objection, that the testimony did not sufficiently show that 
these deeds were delivered by the grantor, in his life time, to 
the grantees or any person authorized by them to receive the 
same, deserved much consideration. Still, he held the law to 
be well settled, that if the grantor deliver any writing, as his 
deed, to a third person, to be delivered over, by him, to the 
grantee, on some future event, it is the grantee’s deed present- 
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ly, and the third person is the trustee of it for the grantee.. 
And in support of this conclusion, the learned Chief Justice: 
refers to Perkins, 143-'4, and Bushell vs. Pasmore, (6 Mo- 
dern, 217-’8.) 

I would merely remark, that i in all the cases quoted, the pa- 
pers were delivered, confessedly, as escrows. 

In the second edition of the Massachusetts Reports, the pro- 

priety of this opinion is doubted, in the modest form of a Quere 
appended in a note to the case, by the editor, Mr. Rand. 
. [T.] Can it be sustained upon principle? We do not con- 
trovert the doctrine, that all such acts as give estates directly 
or by way of use, are good at first, and that the thing granted, 
when the deed of grant is delivered to the grantee’s use, shall 
vest in the grantee before he has notice of the grant, or agree 
to accept of the thing granted ; so that, if lands be granted im- 
mediately, by feoffment, gift, &c. the thing granted shall be 
said to be in the grantee, and the grant good before notice: or 
agreement, until disagreement. (Shep. Touch. 285. 2 Ven- 
tris, 198. Shoner, 808.) That every man is presumed to as- 
sent toa grant made for his:benefit.' (1 Bonn. 502-’3, and 518, 
520.) That while it is true that a deed takes effect from the 
delivery, which may be by words without act, or by acts with- 
‘out words ; that. such delivery may be either to the grantee or 
to a third person, who has no special authority, for the use of 
the grantee. (Shep. Touch. 57 and 58. Cowper's R. 204. 
12 Johns. 586. 1 .N. H. R. 357.) 

[8.] And farther, that it is not essential to the valid delive- 
ry of a deed, that the grantee be present and that it be ac- 
cepted by him, personally. (12 Johns. 586. 12 Mass. R. 
460. 17 do. 220. 9 do..810. Shep. Touch. 58.) 

[9.] Moreover, we admit that the mere retention of the deed 
by thg grantor, of itself, will not affect its validity, unless it 
be declared or understood, at the time of its execution, that the 
deed is not to pass out of the possession of the grantor. (9 Hast. 
360. 1P.Wms. 577. 2 ditto358. Pre. on. Chancery, 182. 
2 Vernon, 473. 1 Bro. Par. Cas. 122. 1 Ves. 314.) 

Still, the inquiry recurs, does the delivery of a writing as a 
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deed, to-a third-person, as the agent of the grantor, to hol@ 
during the life of the grantor, and tobe delivered at his death 
to the grantees, operate as the'deed of the grantor presently ? 

It is clear, from the testimony, that William B. Brown, to 
whom the paper was delivered, was not the agent of ‘both par- 
ties, much less the trustee: for the use of the grantees, which 
Wells, the witness, was assumed to have been by the proof in 
the case of Wheelrights. On the conttary, Brown held the 
deed subject to the control of Joshua Elder, as his agent, and 
countermandable by him, retaining, asx he did and intended to 
do, the absolute power over it. The grantees could, by no‘act © 
on their part, entitle themselves to the deed. The grantor 
never parted with the dominion over the title to the negroes ; 
and the possession of Brown, his agent, was, in judgment and 
contemplation of law, the possession of Elder,.the principal. 

(10.] Conceding, then, that Elder intended to vest Brown 
with authority to deliver this deed after his death, and deposit- — 
ed it with him for the sole purpose of enabling him to do so, is 
this an actual delivery of the deed? For while an authority 
to deliver may be revoked and is absolutely determined by 
death; the delivery itself cannot be recalled. A deed meats 
is out of the reach of the grantor. 

Did the grantees—the grand-children—acquire any title to 
the negroes until the deed was delivered to them after the 
death of Joshua Elder, the grantor? Did Joshua Elder divest 
himself of the title to the slaves, by depositing the deed with 
his agent, subject exclusively to his own control, and in no 
event to be delivered till after his death? Brown had no au- 
thority to deliver the deed during the life of Elder. He was 
expressly restrained from doing this:' Had he done it his de- 
livery would have been void, not being in pursuance of his au- 
thority. He had only a naked power to deliver the deed, af- 
ter the death of the grantor. Could Elder create such an’ at- 
thority to be executed after his death, uncoupled with an in- 
terest? No man can, we apprehend, by deed, much less by 
parol, create a naked power, which wens survive him. For al- 
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though’the authority may, by its terms, ‘be ‘unlimited, .'it: is, 
nevertheless, determined by the death ‘of wae — (Coke 
Titt. 52; 6. 4 Bo. Ch.: Cas. 271.) 

- These authorities and numerous others, which night be cited 
' to the same effect, establish the foregoing: position. . Brown’s 
authority, then, was determined by the death of Elder, and the 
delivery after was void. Signing, sealing ‘and the delivery of 
a deed, may either or all be performed by an Attorney. They 
must. be done, however, in the life time of the grantor. If the 
grantor, after the execution of a deed, puts it:in his scratoire 
or hands it to his agent, declaring, at the same time, that it is 
not.to be delivered till his death, it is inoperative as .a deed, 
for want of actual tradition. 

fil. } And it by no means relieves the difficulty, by consid- 
ering, this instrument as an escrew. Delivery is as essential to. 
an-eserow as to a deed ; the only difference being, that in one 
case the grantor makes the delivery to the grantee, and in the 
other to a stranger or third person. In either case, until the 
grantor makes the delivery, the instrument is a dead letter.. 
(Perkins, 187; 188. ~ 2 Johns. R. 248.) : 

[12.]. Generally, an escrow takes effect from the second deliv- 
ery, and is to be considered the deed of the party from that time.. 
But this general rule does not apply when justice requires a re- 
sort to fiction.’ The relation back to the first delivery, so as. 
to.give the deed effect from that time, is-allowed, in cases of 
necessity, to avoid injury to the operation of the deed, from 
events happening between the first and second delivery. When 
one makes a deed and delivers it as'an ‘escrow, and‘dies ; or in 
the case of a feme sole, marries‘before the second delivery, the- 
relation back to the time when the grantor was in life, or the 
JSeme was sole, is necessary to render the deed valid.. (2 Bi.. 
Com..30T. . 18 Viner’s Ad. 29.” Cruise's Digest, l. 32. CO. 
2,§87:t091. Com. Dig. Fait (A. 3.) 

And upon these excepted cases, Judge Parsons yes his de-. 
cision, in Wheelright vs.’ Wheelright, and decided, that a wri- 
ting delivered to another by the grantor, (not.as his deed) to 
be delivered to the grantees, after the death of the grantor, 
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‘becomes the deed. of the grantor, by such second delivery, am 
the time of the first delivery. 

But was this instrument deposited in the hans of Brown as 
-an eserow? « In every case of an escrow there is a contract 
-and privity between the grantor and grantees. ‘The person to 
whom the deed-is delivered is, by mutual agreement, constity- 
ted the,agent of both parties. He does not hold the deed, 
subject to the control of -the-grantor. He has no power over 
it, and can-no’more countermand the delivery of an escrow 
than of an absolute:deed. And it is always in. the power of 
the grantee to entitle himself to the deed and to the estate, by 
performing the stipulated condition. And when. performed, 
the deed takes its whole effect: by force of the first : delivery, 
without any new delivery. (Penyman’s Case, 5 Coke, 84, b.) 
But here no money was.to be paid—no condition’ to be per- 
formed. The delivery was dependent merely upon the lapse 
of time.. In such.a case, is it necessary or proper to resort: to 
@ violent fiction, ut res valeat, gc.? 

In every one of the excepted cases cited by Judge Parsons, 
there was a condition to be performed, as a part of the ‘con- 
tract, and that, too, for a valuable consideration. Under such 
circumstances, there may be some propriety of putting a case 
in this class of exceptions. But such was not the case of 
W heelright ; neither is. it the case before us. We say this 
with all possible respect for the eminent Lawyer who made 
that decision. 

[13.] Being satisfied that the act of registering a deed does 
not amount to such a delivery of it as will transfer the title 
from the grantor to the grantee, and that it being placed on 
the record by the direction of the grantor, is, at most, but pri- 
ma facie evidence of its delivery, which may be and is effectu- 
ally explained and rebutted by the testimony of plaintiffs them- 
selves, it appears to us unnecessary to enter into a minute in- 
vestigation of the doctrine upon this subject. 

[14.] Whether an instrument be a deed or will, does not de- 
pend on its form or manner of execution, but upon its opera- 
tion, has been repeatedly ruled by this Court. If it is not to 
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operate till after the death of him whq makes it, it is a. will, 
whatever be its form. A deed, if made with a.view to the dis- 
position of a man’s estate, after his death, will inure, in law, as 
a devise or will. (Shergold vs. Shergold, 1 Phillom’s R. 10, 
note (h.) - Warwich vs. Taylor Ib. note (i.). Therold vs. 
Pherold, Lb.p.1. Green vs. Proude, 1 Mod.R. 117. Pea- 
cock vs. Monk,.1 Ves. Jr. 182.. Heekson vs. Wetham, 1 Ch. 
Cas. 248. Metham vs. The Duke of: Devonshire, 1 Pieere 

W. 829. Healey vs. Copley, 7 Bro. Par. Cas. by Tom. 496. 
Attorney General vs. Jones, 3 Price, 358. Dyer, 314.6 
Pl. 97. Powell on Devises, by Jarman, vol. 1, pp. 10, 52, 
notes. 1 Roberts on Wills, p. 145.) 

» In Habergham vs. Vincent, 2 Vesey, Jr. 204, this whole 
subject: was elaborately discussed and the law deliberately set- 
tled as here stated. All the authorities that bear on this ques- 
tion are there collected, on which that profound Lawyer, Jus- 
tice Buller, says: “‘ These cases have established, that an in- 
strument in any form, whether .a deed, poll or indenture, if the 
obvious purport is not to take place till after the death of the 
person muking it, shall operate as a will. The cases for that, 
are both at Law and in Equity; and in one ofthese there were 
express words of immediate grant, and a consideration to sup- 
port it as a grant; but as, upon the whole, the intention was, 
that it should have.a future operation, after death, it was con- 
sidered as a will.”  (p. 231.) 

[15.] It was held by the Circuit Judge, that an instrument 
which is in form a deed, cannot be converted into a will, unless 
it appears, from its‘ face, that it was not to operate till after 
the death of the grantor. But the authorities do not warrant 
this distinction.- On the contrary, it hasbeen repeatedly held, 
that the intention of the maker may be ascertained, not only 
from the instrument, but from extrinsic testimony. (1 Modern 
R. VT. 2 Nott ¢ MeCord, 5381. Milledge vs. Lamar, 4 
Dess. 617. Habergham vs, Vincent, 2 Ves. Jr. 204, 231. 
Rigden vs. Volier, 2Ves. Sr. 255, 258.) 

The result of the whole matter is, then, that the plaintiffs. can- 
not claim title to the property in suit, under this. instrument, 
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as a deed; but that if valid at all, it must be as a testamentary 
paper, and be proved accordingly. 

We see no error in the Court in allowing the testimony of 
Chandler to be introduced, as to the claim of title to the ne- 
groes by Elder, while’he had them in possession, not that he 
could actually: create title in himself by such declarations, but 
they served to rebut the presumption, that he held as trustee 
for his daughter; and thus, answered the purpose of fortifying 
his possessory title. 





No. 51.—Wi.u1aM J. RussE.t, plaintiff in error, vs. EUSEBI- 
us Sia¥Ton, defendant in error. 


{1.] The Superior Court has authority toorder its Sheriff to dispossess a claim- 
ant who is in possession of land, the title and right of present possession to 
which has been determined against him, upon trial of an issie formed un- 
der our claim laws, and judgment entered directing the same to be sold; 
and to put.the purchaser into possession thereof. 


Motion, in Fayette Superior Court. Decision by Judge O. 
WARNER, September Term, 1854. 


A fi. fa. in favor of Thomas M. Jones vs. J.T. and J. .W. 
Davis, was levied on a-tract of land, to which Eusebius Slay- 
ton interposed a claim. The land was found subject, and the 
Sheriff. ordered to sell. At the sale, William J. Russell be- 
came the purchaser. The present motion was for an order to 
the Sheriff, requiring to dispossess the claimant and put the 
purchaser in possession. The Court granted the order, and 
Counsel for Slayton excepted—Ist. Because there was no no- 
tice to Slayton.of the application for this order. 2nd. Because 
the Court had no authority to grant the order. 
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“Hines & Conver, for plaintiff in error. 
No appearance for defendant in error. 
By the Court.—Srarnes, J. delivering the’ opinion. 


[1.] Certain Acts of the Legislature have been cited by the 
‘Counsel for the plaintiff in error, as ‘influencing this question. 

Reference has been made to the Act of 1808, which makes 
it the duty: of the Sheriff to leave a written notice with the 
owner, when he levies on land. Also tothe Act of 1811, 
‘which prohibits the ordering or issuing of writs of possession 
by the Judge of the Superior Court, against third persons, pro- 
vided such third persons shall not be known in the suit on 
which execution is founded, nor have been put in possession, 
nor claim under any conveyance from the defendant. The 
Act of 1823 was also referred to, which requires the Sheriff or 
Coroner to put the purchaser of real estate in possession, (with- 
out order) but forbids his turning out any other person than 
the defendant in execution, ‘his heirs or tenants, if such other 
person were in at the rendition of the judgment. - 

It is plain, that neither of these Acts apply to the case of a 
claimant in possession of land, which, in an issue formed under 
our claim laws, to which he was a party, has been found subject 
to the fi. fa. as against him; and whom it is proposed to dis- 
possess by order of Court. . Two of these Acts show, however, 
that while the Legislature has been cautious, and has required 
Courts and ministerial officers to be so, in dispossessing persons 
‘whose titles to land have not been tried; yet, it has exercised 
equal care and caution in avoiding any interference with the 
‘right to deprive those of possession, whose rights have been 
tried. The proviso, for example, of the Act of 1811 is, “that 
such person” (the third person who it declares is not to be dis- 
possessed, ) “shall not be known in the suit on which execution 
is founded, nor have been put in possession by, or claimed un- 
der or by virtue of any conveyance from the defendant in such 
suit.” 
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Nor is there any other Statute in our State, which has pre- 
scribed the’ method ‘of enforcing judgment in cases decided 
against claimants to real estate, determined against them’un- 
der our claim laws, who are in possession, and who continue to 
hold possession thereof. 

The question must therefore be determined upon the gener- 
al principles of the Common Law, and of practice’; and.espe- 
pecially upon the principle, that the Courts have all power ne- 
cessary to carry their legal judgments into complete effect. 
They accordingly have authority to carry their janent in 
claim cases into effect. 

The judgment in claim ‘cases, after condemnation of the pro- 
perty where the claim is general, and the condemnation by 
verdict is general, is, that the Sheriff do proceed to sell, &c. 
as against the rights of the claimant ofcourse. The verdict is 
against him, and it has determined the title against him; and 
the judgment is, in effect, that as against this title, the Sheriff 
do proceed to sell. In a case like that at bar, the judgment is 
against the right to ‘possess presently, and the sale is of that 
right. Complete effect can be given to the judgment, in such 
a case, only by placing the purchaser in possession. This de- 
livery of the prorerty is the’ consummation of the sale. If it 
were personal property, it would be delivered at the place of 
sale, in order to make the sale complete. 

This practice is in accordance with the spirit of the Acts of 
1811 and 1828, which sanction the propriety of the’ Court’s 
dispossessing, not only the defendant in execution, but all his 

tenants and privies. Why? Because their ene and title 
have been considered and adjudged. 
So have those of the claimant. 
Let the judgment be affirmed. 
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No. 52.—Gzorce W. Hoxirrexp, adm’r, &c. and others, 
plaintiffs:in error, vs. Joun D. STexL, defendant in error. 


[1.] One of the items in the last will and testament of Tobias Lasseter was 
as follows: “I likewise give to my son, Hardy Lasseter, a negro woman 
named Kate ; and in case the said Kate shall bear a child to live to the age 
of two-years, my desire is that my daughter, Christina Lasseter, may be 
possessed of it; and in case the said Christina “ should die without an‘heir 
of her body,” then the said child to be sold and the money equally divided 
between the three eldest brothers and their sister, namely :. Benjamin Las- 
seter, Jesse Lasseter, John Lasseter and Rebecca Lasseter” :‘ Held, that the 
words of this bequest ex vi. fermini, import an estate-tail ; and there being no- 
thing explanatory annéxed to restrict their meaning, an absolute fee, under 

. the Act of 1821, was vested in Christina Lasseter, in the child: of Kate 
and its, increase. 


| Trover, in Fayette Superior Court. Tried before Judge O. 
Warner, September Term, 1854. 


The sole question in this case arose upon the following clause 
in the will of Tobias Lasseter: “‘In case the said Kate (a ‘ne- 
gro woman) shall bear a child, to live to the age of two years, 
my desire is, that my-daughter Christina Lasseter may be pos- 
sessed of it; and in case the said Christina should die without 
an heir. of her body, then the said child to be sold, and the 
money-equally divided between the three eldest: brothers and 
their sister, namely: Benjamin Lasseter, Jesse Lasseter, John 
Lasseter and Rebecca Lasseter.” Kate hada child which 
reached two years of age. ‘Christina went into possession of it, 
and died without leaving child or children. This action was 
brought by the persons to whom the estate was limited. The 
Court held, that under this clause, Christina-took an estate 
tail; and this decision is assigned as error. 


BucnanaN; McKixtxy; Tipweii & Fuyer, for plaintiff 
in error. ’ 


Ste_t; Warner, for defendant in error. 
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> By the Court.—Lumrxw, J. delivering the opinion. 


[1.] This was an action of trover, brought by the plaintiffs 
in error against the defendants in error, to recover a number. 
of slaves therein enumerated. . The plaintiffs relied, for their 
title.on the will of Tobias Lasseter, made in 1801, and admit- 
ted to probate in Greene County in 1804. . It contains, amongst 
other things, the following item: “I likewise give tomy son, 
Hardy. Lasseter, a negro woman named Kate, and in case the 
said Kate shall bear a. child to live to the age of two. years, 
my desire is, that my daughter, Christina Lasseter, may be 
possessed of it; and in case the said Christina should die 
without an heir of her body, then the said child to be sold and 
the money equally divided between the three eldest brothers 
and their sister, namely: Benjamin Lasseter, Jesse Lasseter, 
John Lasseter and Rebecca Lasseter.’’ It is admitted that a 
female child was born to the woman Kate bequeathed to Har- 
dy Lasseter; that it went into the possession of Christina Las- 
seter, and that the said Christina died “without an heir of 
her body.” Under these facts, the plaintiffs claimed the ne- 
groes descended from the child of Kate as remainder-men un- 
der the will of Tobias Lasseter ; which claim is resisted upon 
the ground that the limitation over in this property is too re- 
mote; and that. in consequence thereof, Christina Lasseter 
took an absolute fee under the laws of this State, in the slaves. 
And such was the judgment of the Circuit Court ; which de- 
cision is excepted to; and this writ of error is prosecuted to 
reverse the same. 

Before proceeding to examine the bequest in this will, i 
may not be amiss to glance at our own legislation upon this 
subject. The Constitutions of 1777 and 1789 prohibited estates 
tail. By ‘oversight or otherwise, no such provision was con- 
tained in the Constitution of 1798. But by the Judiciary Act 
of 1799, estates-tail are forbidden. 

Doubts having arisen as to the true and proper construction 
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of the compendious provision in the Act of 1799, that “estates 
shall not be entailed,” and a contrariety of judicial ‘decision 
having obtained in consequence thereof, some of the Courts 
holding that conveyancés for fee-tail were absolutely void— 
others, that they vested a fee-simple estate in the persons to. 
whom they were executed—and others again, that they vested 
only a fee conditional at Common Law. The Legislature, in 
1821, passed an Act: to remedy this mischief; the first section 
of which declares, “that all gifts, grants, bequests, devises and 
conveyances, of every kind whatsoever, whether real or per- 
sonal property, made in this State and executed in such man- 
ner or expressed in such terms as that the same would have 
passed an estate-tail in real property by the Statute of West- 
minster Second, (commonly called the Statute de donis condi- 
tionalibus) be held and construed to vest in the.person or per- 
sons to whom the same may be made or executed, an absolute, 
unconditional fee-simple estate.” (Cobb's Digest, 169.) 





I will not stop to criticise the language of this Act. It is 
obvious to any lawyer, however, that the expression “as that 
the same would have passed an estate-tail” 2m real property, by 
the Statute of Westminster Second, is supererogatory, inasmuch 
as that Statute did not embrace personal property. 


I would remark, that the Act of 1821 was declaratory, and 
is to be so interpreted ; and it is precisely the same as though 
the first section which I have quoted, was incorporated with 
and made a part thereof by way of addition to the 5th section 
of the Act of 1799, so that the whole would read thus: “ Es- 
tates shall not be eatailed, and all gifts, grants, &c.” In this. 
view of it, therefore, the first section of the Act of 1821 ex- 
tends as well to instruments made before its passage as since. 
In other words, it applies to all gifts, grants, bequests, devises . 
and conveyances of every kind whatsoever, whether of real or 
personal’ property, executed since 1799. 

It is insisted that the Courts of this State, under this Act, 
are to apply the same rule of construction to deeds and wills,. 
whether of real or personal property, which the British Courts 
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have placed upon similar instruments, under the statute de do- 
nig disposing of real estate. 

If so, not one out of a hundred of the numerous adjudications 
made in this State, either before or since the organization of 
this Court can be sustained. The view uniformly taken by all 
the ‘Courts of this State is this: while our Courts have felt 


constrained, by the stringent terms of the Act of 1821, tobring 


all cases-to the test- of the Statute of Westminster, they 
have not felt themselves bound by the construction put upon 
that: Act in England, and for this most obvious reason. To 
favor the heir at law, the Courts there have wrested, confessedly, 
the words of the Statute from their natural signification and 
common sense meaning, and given to them an arbitrary and 
technical interpretation. Now not only no such motive exists 
here, for doing violence to the words of the Statute, but a con- 
trary policy should obtain. In short, while we, in obedience 
to the mandate of the Legislature, enforce the Statute de donzs, 
we read it as it is written, and not as the English Courts have 
made it, to subserve a particular purpose. And if this isnot 
allowable, we must retrace our steps and over-rule, uno flatu, 
all that we and our predecessors have decided upon this subjeet, 
beginning with the case of Atwell’s executors vs. Barney, 
(Dudley’s Rep. 207) and coming down to Williams vs. Allen, 
deciled a few days since at Columbus. 

Nor are we without authority for this course. The English 
Courts, themselves, have in deeds and wills of personalty, con- 
strued words in their natural sense, and consequently have 
been driven to the necessity, I should say absurdity, of apply- 
ing a different meaning to the same words in the same instru- 
ment, when it contained both realty and personalty. 

Henee, in our opinion, this and like cases should be exam- 
ined in the light of English decisions, as to personalty rather 


than,as to realty; and that there is nothing in the Act of - 


1821 which concludes the Courts to a contrary course. It 
may be suggested, that by putting a rigid construction upon 
the Act of 1821, and applying the doctrine of the English 
Courts, as to realty, to all conveyances in this State, we should 
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untrammel property at once; and that instead of leaning 
against the Courts, should incline in favor of that: view; that 
by converting the instrument into an estate tail, we do but de- 
clare it a fee simple under the Statute. And there may be 
something in this suggestion; still, we can hardly believe that 
it was the intention of the Legislature, by the Act of 1821, to 
prevent testators and others from rendering estates unaliena- 
ble within the limits prescribed by law, to-wit: during a life 
or liyes.in being, and twenty-one yéars after, and'a few months 
more, to provide for the case of a posthumous child.. And the 
Act of 1854, in relation to. the limitation over of estates, is 
confirmatory of this conclusion. (Duncan’s Digest, 8.) 

Take, then, the clause under consideration—“ and if she die 
without an heir of. her body, then,” &c. And does it, in con- 
nection with the previous bequest to Christina Lasseter, tech- 
nically and propria vigore, create an estate tail? A few re- 
ported cases may be found, perhaps, negativing this proposi- 
tion. We are well satisfied, however, that the great current 
of authority isstrongly theother way. Turn to Davie’s Abridg- 
ment, Conyer’s Digest, Cruise's Digest, Fearne or any of the 
standard elementary works, and under the head of estates in 
tail and devises, the cases cited; are so numerous and apposite, 
as to leave no earthly doubt but that the words of this will, of 
themselves, and without éxplanation, created an estate tail in 
Christina Lasseter ; and therefore, under the Act of 1821, vest- 
ed the fee simple in her. And it would be an absurd affecta- 
tion of case-learning and adroitness in case-hunting, to cite au- 
thorities upon this subject. 

Have words of explanation been annexed. by the testator, in 
this will, which may.control the technical phraseology which 
he has employed? Mr. Hargrave denies to the Courts. the 
right to institute any such investigation, and insists,- that the 
rule is a policy of the law, and that it is’ of a quality, rigid, 
stubborn, imperious, irresistible, and so indespensable as to be 
above all exception whatever;.and that, firm and: immovable 
in its.claim of sole empire, and looking down on private inten- 
tion as its lawful subject, the rule will neither give nor accept 
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of any terms of capitulation. (Law Tracts, 562, 574.) And 
that he would apply the rule, notwithstanding the party should 
express, in his will, that the rule should not be applied, and 
that the remainder to the heirs of the tenant. for life, | ree 
operate by.purchase. (Ib.) 

Lord Mansfield, on the other hand, in Perrin and Blake, 
(6 Cruise, 389,) observed, that he always:thought, that as the 
law had allowed:a free communication of intention to a testa- 
tor, it would be strange to say, ‘“‘now you have communicated 





that intention so as every body understands what you mean;. 


yet, because you have used a certain expression of art, we will 
cross your intention and give your will a different construc- 
tion; though what you meant to have done is perfectly legal, 
and the only reason for contravening you is, because you have 
not expressed yourself like a lawyer.” 

The Courts in this country, at least, have followed the lead 
of Lord Mansfield and those Jurists who maintain that the le- 
gal intention, when clearly explained, shall control. the legal 
sense of a term of art, unwarily used by the testator; that he 


shall be allowed, as it were, to correct the imaccufacy of his ~ 


own phrase; that in the sturdy truism of Justice Reynolds, in 


old Fitzgib. 113, a man shall be permitted to _ his mind 


in his will. 

And it may now be assumed as settled, that there i is no ferns 
of words, such as “heirs of the body,” “dying without issue,” 
or any other sort, which will not yield to the manifest inten- 
tion of the testator, provided that intent be consistent with law, 
and provided it be so fully expressed in the will itself; or else, 
may be collected from thence by such cogent and demonstrative 
arguments, as to leave no doubt; in any reasonable mind, wheth- 
er it was his intent or not; and such was the opinion of Sir 


William Blackstone, in the admirable judgment which he de- : 


livered in Perrin and Blake, and which stands unrivalled as a 
specimen of Judicial composition. (Har. Law Tracts, 502}’8, 
. i), 

1. The word “then,” in this bequest, is relied upon as re- 
strieting the meaning of the words, “should die without an 
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heir of her body,” to.an heir living at the death of Christina 
Lasseter. Concede that the word “‘then” is an adverb .of 
time, does it refer to the death of Christina Lasseter, or to the 
failure of the heirs of her body? The cases. cited by the 
learned Counsel for the defendant in error, and others which 
might have been adduced, show conclusively, that it does not 
relate to the death of the daughter of the testator, and fixing 
that event as the time when the limitation over to the plain- 
tiffs was to take effect. (1 P. Wms. 563. 7 7. R. 551. 2 
Atkin. 507. 1 Bro. Ch. R.174. 1 Nott § McC.69. 1 Hill’s 
Ch. R. 39.) 

In most of the cases, this word is not considered or regarded 
as having any operation whatever, either by the Counsel or 
the Court; and whenever it hag been relied on, it has been 
sey ia Mk over-ruled. 

. It is contended, that the circumstance that the property is 
a sg necessarily restricts the meaning of the words in the 
will, to an heir living at the death of Christina Lasseter. The 
prompt and proper reply, by the thoroughly prepared Attor- 
neys of thedefendant is, that in Daviage vs. Chany, 4. Har. 
§ MeHen. 393. Matthews vs. Daniel, 1 Murphy, 42.  Bry- 
son vs. Davidson, Ib. 143. Guerry vs. Vernon, 1 WN. ¢ Me. 
69. Henry and Wife vs. Fielder, 2 Mc. Ch. R. 328, and Ro- 
binson vs. McDonald, 2 Kelly, 120, and many other cases 
which might be enumerated, the subject of the bequests was 
negro property ; and yet, the limitation over was pronounced 
- void. And hence, it is legitimately concluded, that the nature 
of the property bequeathed, does not restrict the meaning of 
the technical terms. 

3. Again, it is argued that the artificial language of this 
will, is restrained by the distributive disposition, that if Chris- 
tina should die without an heir of her body, “then the said 
child be sold and the money be equally divided between. the 
three eldest brothers and sisters,” gc. . But upon this as upon 
every other point of attack, the assailants are met, and their 
blow parried by their adroit and skilful antagonists. 

It is answered, and we think triumphantly, that it is only 
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when distributive words apply to heirs, as a class, and indicate 
a different species of heirs from those denoted by the words 
upon which they are engrafted, that they have'a restrictive ef- 
fect; that in the case at bar, they apply to the three sons and 
daughters of the testator, and not to a class of heirs. They 
apply to the persons specifically named in the’ will, to whom 
the property was limited over, and not to the heirs of the body 
of Christina Lasseter. If this had been a bequest to Christina 
Lasseter and the heirs of her body, to be equally divided among 
them, then, according to the ruling of this Court in Tucker'vs. 
Adams, (11 Ga. R. 567,) and the established doctrine upon 
this subject, the words “equally divided,” would have been 
words of restriction, because they would have denoted a differ- 
ent species of heirs from those denoted by the words, “heirs 


of her body.” It is only when the distributive words change: 


the line of descent marked out for property, by the words 


upon which they are engrafted, that the latter are taken as. 


words of purchase. Here the fact is otherwise. Consequent- 
ly, the words, “should die without an heir of the body,” must 
be taken as words of limitation, that being their technical 
meaning. 


Lastly—it is said that the limitation over, in this case, be- 
ing to persons who were in life at the execution of the will of 
Tobias Lasseter, effectually rebuts the inference, that an indefi- 
nite failure of issue was intended. 


I hazard the assertion, that in more than three-fourths of 
the reported cases, from the year of 1285, when the Statute of 
Entailments, commonly called. the Statute de donts was passed 
in the 13th year of King Edward J. down to the present time, 
the limitations which have been set aside, were to a person or 
persons in esse. The earliest case to be met with under the 
Statute was of this sort, and was decided in the 35th of Ed. 
II]. (Pi. 14.) So in Sanday’s case, (9 Coke, 127.) So, al- 
so, in the ease of King vs. Rumball, (Cro. Jac. 448.) Pell 
vs. Brown, (Cro. Jac. 590.) ~Chadock vs. Cewley, (Cro. Jae. 
695.) But I forbear to specify the cases. They lie scattered 
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every where through the Books, “thick as the autumnal leaves 
which shade’ the vale of’ Valambrosa.”’ 

And this disposes of: all-the words'relied on in this will, to 
restrict the otherwise naked limitation, ‘in case Christina Las- 
seter should die without:an heir of her body.” And we hold, 
with the Court below and with the able and distinguished Coun- 
sel who have conducted this argument with such marked abili- 
ty, that the words of this bequest do not mean an heir of Chris- 
tina Lasseter, living at the time of her death; but a general 
and ‘indefinite failure of such heirs, whenever it shall happen, 
sooner or later, without reference to any particular time or. any 
particular event. And our judgment therefore is, that such at- 
tempted disposition of property, inasmuch as it would tie it up 
for generations and lead to a perpetuity—vests the absolute fee 
in Christina Lasseter, the first taker. 

It may readily be conceded, that testators do not intend de- 
liberately to dispose of their property, contrary tolaw. They 
would be stultified by such a,supposition. And yet, they very 
often do mean to give their estates to their children and their 
posterity after them, if they have any; and that without hav- 
ing any very definite period fixed in their mind, as to the time 
when the event may happen; still, they do not intend it shall 
go over to collaterals or remainder-men, who are more remote, 
until the posterity. of the first taker has become extinct. In 
other words, so far as they have any meaning in their minds 
about the matter, testators do look to a general and indefinite 
failure of issue. . This feeling is founded on the dictates of the 
heart; and hence, they use language expressive of their desire 
in. this respect. 
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No. 58.—CHARLES CLEMENTS, plaintiff in error, vs. WM.’ P. 
MALONEY, administrator, &c. defendant in error. 


[1.] Where the verdict of a Jury is against an administrator, in his represen- 
tative character, a judgment for costs should be entered against him in the 
same character. 


Motion, in Fayette Superior Court. Decision by Judge 0. 
Warner, September Term, 1854. 


Maloney, as administrator of Phebe Ryle, filed a bill against 
one Nixon, as administrator of James Ryle, to have titles per- 
fected to certain negroes, and for a distributive share of the 
estate. Nixon died, and Clements, as his administrator, was 
made a party. On the trial, the Jury decreed that titles to. the 
negroes be considered as made, “and that defendant pay the 
costs of said suit.” The answer of Clements, as administrator 
of Nixon, denied having any assets of Ryle’s estate in his 
hands. On the verdict of the Jury, judgment was entered 
against Clenients, individually, for the costs. A motion was 
made to set aside this judgment, and have it entered against 
him, in his representative character. The Court refused to 
grant the order, and this decision is assigned as error. 


TIDWELL & FULLER, for plaintiff in error. 
Hine & Conner, for defendant in error. 


By the Oourt.—Staxnus, J. delivering the opinion. 


A very limited record presents the issue for our considera- 
tion in this case. 

[1.] So far as we are capable of judging from that record, 
the verdict was obtained against the plaintiff in error, in his 
character of administrator. In that character, he had been 
made a party to the bill, after the death of his intestate, and 
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in place and stead of the latter. He found the case in Court, 
and was not responsible, individually, for the acts or conduct 
which made it necessary for it to appear there. In the dis- 
charge of his duty, after he had been made the party defend- 
ant, he pleaded plene administravit. Under these circumstan- 
ces, without negativing this plea and finding assets in his hands, 
the Jury, after decreeing title in the complainant to the ne- 
_groes, claimed, find and decree “ that defendant pay the costs 
of said suit.” | 

The legal character of such a verdict is and can be nothing 

+ else, but a finding against Charles Clements in his representa- 
tive character: for in such character he was made the defend- 
ant; and as we have seen, the proceedings and the verdict 
show no other liability. 

To have been in conformity with the verdict, the judgment 
for costs should have been entered up against the defendant 
in his representative character. But this was not done; and 
we think that the Court, therefore, erred in refusing to set 
that judgment aside, and in not directing the judgment for 
costs to be entered nune pro tune against the defendant in his 
representative character. 

That this may be done, we reverse the judgment. 





No. 54.—MAttTHEw SaHarp, plaintiff in error, vs. THe STATE 
or GeorGIA, defendant in error. 


[{1.] Every indictment is sufficient, which states the offence in the terms or 
language of the Penal’'Code, or so plainly that the nature of the offence may 

- be easily understood by the Jury. 

[2.] The case of one who, by pleading not guilty to an indictment for retail- 
ing liquors without license, alleges that he retailed with- license, is not an 
exception to the general rule, that he who alleges‘an affirmative must prove 

it. 
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Indictment, in Macon Superior Court. Tried before Judge 
Powers, September Term, 1854. a 


Matthew Sharp was put upon his trial, under an indictment 
charging him with the offence of “retailing without license.” 
Counsel for defendant moved to quash, oa the ground that it 
should have charged him with a “ misdemeanor.”” The Court 
over-ruled the motion, and this is the first error assigned. __ 

The Solicitor General closed his case. withont proving that 
defendant had no license. The Court charged the Jury, that 
it was not incumbent on the State to prove the fact that de- 
fendant had no license. The onus was on him to show that 
he had license: This charge is the second error assigned. 


BianprorD & CrawrorD; OLIveR & CLEMENTS, for-plain- 
tiff in error. 


Sol. Gen. DEGRAFFENREID and Wuirtter, for defendant 
in error. 


By the Court.—Bunninc, J. delivering the opinion. 


[1.] The indictment stated the offence in the terms and lan- 
guage of the Code, or so plainly that the nature of the offence 
might be easily understood by the Jury; and that is all that 
the law requires. (The Code, Cobb’s Dig. 818, 833.) 

It is a general principle of law, that the party that alleges 
the affirmative of a proposition, especially if the proposition 
concern something which must be peculiarly within his knowl- 
edge, must prove the proposition. 

[2.] The case of one who, by pleading not guilty to a charge 
of retailing without license, alleges that he retailed with license, 
is not an exception to the general rule. (Apothecaries’ Com- 
pany vs. Bentley, Ry. § Mood. 159. See 1 Starkie on Ev. 
362, and cases cited. 1 Green. Ev. Sec. T9, and cases cited.) 
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~~ aeiatieaas with this principle was the charge of the 
Gourt. That charge was therefore right. . : 
So there should be a general affirmance. 











No. 55.—Jamzs 0. Hopees, plaintiff in error, vs. Myers, 
Suypam & Co, defendants. 


[1.] The Act of 1845, organizing the Supreme Court, and which required the 
transcript of the record to be made out and testified by the Clerk of the 
Superior Court, within ten days after the filing the notice of the signing of 
the bill of exceptions:in the office, is virtually repealed by the Act of 1850, 
allowing until the first day of the next term of the, Court to which the case 

‘“is made returnable; to send up the papers. 

[2.] Sheriffs are not liable to be ruled, for monies collected by them out of 

their county. 


Rule, from Macon Superior Court. Decision by Judge: 
PoweERs. 


The decision of the Court renders a statement of the facts 
uhnecessary. 


- Lamar & Locurantz, for plaintiff in error. 
W. & H. C. Pos, for defendant. - 


By the Court.—Lumpkin, J. delivering the opinion. 


[1.] A motion is made to dismiss the writ of error in this 
case, because the transcript of the record was not made out 
and transmitted by the Clerk of the Superior Court, within ten 
days from the time the original notice of the signing of the 
bill of exceptions, with the entries thereon, was filed in office. 

In Tompkins vs. Tigner, at the late term of this Court at 
Columbus, we held, that the Act of 1845, orgunizing this 
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Court, was virtually repealed in this respect by the Act of 
1850. By the 3d section of this latter Act, it is provided, 
that ‘‘when exceptions are filed in any case in the Superior 
Court, the’Clerk of the Superior Court shall make out a copy 
of the bill of exceptions and send it up to the Supreme Court, 
on or before the first day of the Court to which the writ of er- 
ror is returnable, with the transcript of the record,” &e. (Cobb's 
Dig. 455.) 

If the transcript need not be sent up to this Court until the 
session to ‘which the writ of error is returnable, it would be use- 
less as well as oppressive, to require it to be made out 
within ten days, under the old law, instead of allowing the 
Clerk until the ensuing term to performthe service. Such, we 
think, was the obvious intention of the law. ; 

[2.] In Edward Kellogg § Co. vs. Green B. Mayo, deci- 
ded at Columbus, January Term last, (1855) p. 187, this Court 
held, that Sheriffs were not liable to be ruled for monies col- 
lected by them, out of the county for which they were Sheriffs. 
In other words, that the residence of the officer and not the 
place where the process issued, fixed the jurisdiction. -Any 
other practice would involve manifold inconveniences, as well 
as absurdities. The Sheriff might be summoned to answer to 
rules in two counties, not only remote from each other, but al- 
so from his own, and the Court be sitting in all three at the 
same time. I forbear to discuss a question which has been al- 
ready settled, and I doubt not, upon sound principles. 





No. 56.—BrEnsamin W. Woops, executor, &c. plaintiff in error, 
vs. ABRAHAM D. Woops e¢ al. defendants in error. 


[1.] Ifthe securities of an insolvent debtor, at any reasonable period of the 
term before the Jury is discharged, and in time for the necessary issues-to 
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be formed.and tried, do render the body of the. debtor into Court, they 
. should be relieved from their liability. 


Casa, in Pike Superior Court. Decision by Judge StaRKg, 
October Term, 1854. : 


Abraham Woods being. arrested under a ca sa. gave bond 
for his appearance at’ Court, to take the benefit of the Honest 
Debtor's Act. Failing to appear when the case was called in 
its order, judgment was entered against him and his sureties 
on the bond. Afterwards, during the same term, his sureties 
produced him in Court; and on motion, the Court vacated the 
former judgment, and allowed him to be discharged, on taking 
the oath prescribed. 

This decision is assigned as errror. 


AxrorD & Moors, for plaintiff in error. 


H. & G. J. Green.and Martin, for defendant in error. 
By the Court.—Starnus, J. delivering the opinion. 


[1.] We have disposed of the point presented by this record, 
in a recent case decided at Columbus, in which we have express- 
ed an opinion adverse to the position of this plaintiff in error. 

The principle upon which that decision rested, was simply 
as follows: The requirement of the bond given by an insolvent 
debtor, when arrested on ca. sa. for his appearance, &c. is, 
that he will appear ‘at the next term” of the Court, “ then 
and there.to stand to and abide such proceedings as may be 
had by the Court, in relation to his, her or their taking 
the benefit” of the Honest Debtors’ Act. And the Act pro- 
vides, that “in case of failure to appear, judgment shall be 
‘entered up instanter upon said bond, against the principal and 
his securities,” &c. . 

It is thus perceived, that the exigency of the bond is, that the 
debtor shall appear at the neat term—not the first day of the 
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term, or on any other particular day thereof, but-at the term. 
This might be construed to mean the first day of the term, or 
at any other point of time therein, when, in the due and regu- 
lar order of proceeding, the case was called. “And this strict 
view would be correct, ' perhaps, if the interests of the debtor 
were alone at-stake. But the rights and interests of the secu- 
rities are here concerned; and guoad them, these provisions 
should receive that liberal construction which, whilst it favors 


substantial justice, allows to them the latest reasonable period — 


within the term of the Court at which they may produce the 
body of the debtor, and discharge themselves. 

In this point of view, we think, that if the securities do thus 
render the body of the debtor at some reasonable period of the 
term, before the Jury is discharged, and in time for the neces- 
sary issues to be formed and tried, (if in order for ‘trial) they 
should be relieved from their liability. Hence, we think the 
proper practice would be for this docket to be taken up as the 
last business in order, before the discharge of the Jury. And 
we know this to be the practice in some parts of our State. 

In this case, it appears that the debtor was produced by his 
securities in such reasonable time ; and we therefore affirm the 
judgment of the Court. 





No. 57.—JameEs Downs and another, for the use &c. plaintiffs 
in error, vs. GEORGE YONGE, Superintendent, &. WESTERN: 
& Atbantic Ratt Roan, defendant in error. 


[1.] A deed for land, which has but one witness to it, is not void for all pur- 
poses, if it is void for any. . 
[2.] It is not error to reject evidence that is irrelevant. 


Case, in Fulton Superior Court. Tried before Judge O. 
Warner, October Term, 1854. 
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This was an action brought by James Downs and another, 
against Yonge, as Superintendent of the State Road, for dam- 
ages toa lot of land No 112, 14th district, 6th section DeKalb, 
now Fulton County, by the running of the rail road through 
theland.. On the trial, the plaintiffs showed title in themselves. 
Defendant then proved statutory title in one M. C. Martin, 
and offered in evidence a deed ftom Martin to the right of way, 
dated in May, 1838. This deed was attested by only one wit- 
ness. Objection was made on that ground, which being over- 
rnled by the Court, plaintiffs excepted: 

Plaintiffs then offered in evidence a fi. fa. against Martin, 
upon which there was a levy on and a sale of this lot of land, 
prior to May 1838; but plaintiffs did not claim under this sale. 
The Court rejected the evidence, and plaintiffs excepted. 

Upon. these exceptions, error is assigned. 


RvutTHERFORD & Ezzarb, for plaintiff in error. 


Oversy & BLECKLEY, for defendant in error. ‘ 


By the Court.—Brnnine, J. delivering the opinion. 


Neither the Common Law nor the Statute of Frauds requires 
that a deed, to be valid, must be executed in the presence of 
witnesses. (Com. Dig. Fait, (B.4 a.) 2 Black. Com. 307.) 

The Act of this State, of 1785, declares, that all deeds, by 
way of bargain and sale, executed under hand and seal, on a 
valuable consideration paid, in the presence of two or more 
witnesses, that are proved or acknowledged, and that are 
registered within twelve months from their date, shall be good 
and valid. But the Act does not declare that deeds deficient 
in any of these respects, shall be void. (Cobb's Dig. 164.) 

The Act of 1760 contains a declaration with respect to deeds 
of land, similar to that contained in-this Act of 1785. The 
words of the Act are these: “all conveyances of lands and 
tenements, shall be made by deed of bargain and sale,” and “ en- 
rolled or registered,” “signed and sealed”’ “ before two or more 
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witnesses, who shall likewise sign,” &c. »Again—* All con- 
veyances of lands and tenements, made and executed, and 
enrolled and registered, according to the intent and meaning 
of this Act, shall and are hereby declared valid in law,” &e. 
(Id. 161.) And yet, the Act of 1768 treats deeds, made after the 
passage of the Act of 1760, and not recorded within the time 
prescribed by that Act, as not void. On the contrary, it pro- 
vides a.time within which they may. still be recorded; and 
then, after_providing a time within which deeds made after its 
passage may be recorded, it goes on to say, that deeds thus 
recorded shall be held as the first deed, and shall be held valid, 
any former conveyance not recorded as aforesaid, to the con- 
trary notwithstanding. (Jdid. 162.) 

This Act of 1768, therefore, may be considered as expres- 
sive of the Legislative interpretation of the words aforesaid, in 
the Act of 1760. Those words were, as we have seen, “all 
conveyances” “shall be made by deed of bargain and sale” en- 
rolled. ‘All conveyances made” &c. “enrolled,” &c. “ae- 
cording to the intent” of the Act, &c. shall and are hereby de- 
clared valid in law, &c.; that interpretation being, that the 
words, though requiring all conveyances to be recorded, did 
not render void such as might not be recorded, but only post. 
poned them to such as might be recorded. And the correct- 
ness of this interpretation is favored by what is to be found in 
the oldest Act of all, on this subject, of deeds—that of 1755. 
That Act contains a requisition that all deeds shall be regis- 
tered within sixty days from their date; and also a declaration, 
that all such as shall be so registered, shall be deemed “to be 
prior’’ to all such as shall not be so registered. The latter are 
to lose their priority. That is all. They are not to be ren- 
dered void. (Jd. 159.) 

The provisions of this Act of 1755, and also those of the 
Act of 1768, making this the only effect of the failure to re- 
cord a deed within prescribed time are general—extending as 
well to deeds made before, as to deeds made after their pas- 
sage. , 
VOL. XviI-38 
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“Tt is true, that these two Acts concern only one of the things 
Which the Act of 1785 requires, as to deeds —that of registry. 
They do not expressly say what is to be the effect of a fiilure 
to execute the deed in the presence of two witnesses; but reg- 
istry doubtless was deemed by the Acts, at least as important 
as the presence of two witnesses. At any rate, when these 
Acts say that the effect of the not recording a deed within pre- 
scribed time shall be merely to postpone the deed to deeds re- 
¢orded within prescribed time, they say, in substance, that the 
éffect of the non-attestation of a deed by as many as two wit- 
esses, shall be merely to postpone it to such deeds, as, having 
tlie attestation of two witnesses, are so recorded, for the effect 
of the non-attestation of a deed by as many as two witnesses, 
is to prevent the deed from ever being recorded. 

Now, if the words of the Act of 1760 were used in the sense 
in which, according to this Legislative interpretation they were 
used, ‘it is fair to presume that the same words, or the words of 
the same import of the subsequent Act—that of 1785—were 
used in the same sense. 

And this presumption is strengthened by the action of nv 
merous Legislatures, subsequent to that which passed the Act 
of 1785. This action treats deeds not recorded within the 
time prescribed by that Act, as not void, but in some cases, as 
entitled to the indulgence of further time for getting themselves 
recorded, and in no case as subject to a worse fate than that 
of 'a postponement to deeds recorded within the prescribed 
time. 

The Act of 1788 declares, that “no deed,” &c.' “shall, in 
any wise, be affected by reason of the same not being regis- 
tered,” &c. “agreeably to the said Act,” (of 1785.) (Wat 
Dig. 372.) In 1790, this Act of 1788 was revived and con- 
tinued in force until February, 1798. (Id. 425.) 

The Act of 1812 seems to assume, that even one witness to 
a deed, if he is a Justice of the Peace or a Clerk of the Supe- 
riér Court, is sufficient to make the deed admissible to record. 
A deed so attested and recorded, the Act makes admissible as. 
evidence. The Act seems to have no suspicion that there is, 
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in such case, any thing more for the Legislature to do—that 
deed in such.a case needs a declaration, that it does not lose 
its priority, much less one that it is not void. (Cobb's Dige 
167.) ; pe, Oy 

So the Act of 1826 makes deeds, improperly recorded, som 
for one thing some for another, admissible in evidence. The 
Act also gives leave for the registry within twelve months of 
all deeds properly executed and proved, but not recorded. -(Jd, 
170.) : 

Of the same character is the General Act of 1827.: (Jd. 
172, 1738.) 

At length, in 1837, the Legislature, after giving an exten- 
sion of the time for recording, to such deeds as needid it, laid 
down for future deeds three general rules—1. That deeds 
made after the passage of the Act, might be recorded at any 
time. 2. That if, however, any deed should not be recorded 
within twelve months from its date, it should be postponed to 
a younger deed, which should be recorded within twelve months 
‘from that deed’s date, unless that younger deed. had notice of 
the other. 38. And that if of two or more deeds all should be 
well recorded, the oldest deed should have the preference. 
(Cobb’s Dig. 175.) 

It is useless to pursue the Legislation of the State further, 
to find out what the Legislature considered to be the effect, un- 
der the Act of 1785, of the failure to record a deed. There is 
more of it. (See Cobb’s Dig. 176, ’7, ’8, ’9, 180,181.) Suffice 
it to say, that the further legislation is all in harmony with 
that which has been already noticed. And that already no- 
ticed shows the Legislature’s understanding of the Act of 1785 
to have always been this: the failure to record a deed within 
prescribed time, postpones the deed to a younger deed, recorded 
within prescribed time, but does not render it vozd. 

This understanding of the Act entertained by the Legisla- 
ture, is that, too, which has ever been the understanding of it, 
held by the Courts, as far as the information of this Court goes. 

Finally, the rules of construing Statutes, forbid that the 
Common Law, or a Statute, shall be considered as repealed by 
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a Statute by implication, unless the implication is very ‘strong 
—as strong as that which is made by negative words, or affirm- 
a _ ttive words carrying in them, unmistakably, the sense of. ne- 
x gation. (1 Black. Com. 89.) 

The implication in the Act of 1785, does not come from neg- 
ative words. The words of the Act are affirmative, not nega- 
tive.. They are, in substance, that all deeds witnessed by two 
or more persons and recorded, shall be good and valid. They 
are not that all deeds not so witnessed and recorded, shall not 

_ be good. and valid. 

[1.] The conclusion, therefore, to which this Court comes, 
is, that this deed, though witnessed by but a single person, was 
not.a void deed. And this Court is therefore of opinion, that 
the deed was properly admitted in evidence—at least for the 
purpose for which it was admitted—which was merely to show 

that the State was not a trespasser in running the Rail Road 
over the lot of land. 

My own opinion is, that the deed is a good deed, subject, 

~ however, to-the preferences which other and younger deeds 
may get over it, by being well recorded—it being a deed which 
cannot, by reason of having only one witness to it, be well re- 

‘ corded. 

[2.] The fi. fa. was clearly not admissible as evidence. The 
plaintiffs derived no title under the fi. fa.. They, therefore, had 
no right to use the fi. fa. The fi. fa. was simply irrelevant. 





No. 58.—Curtis Lewis, plaintiffin error, vs. RoperT ALLEN 
and Wm. V. Leak, defendants in error. 


[1.] In a suit by a person standing in the shoes of a partner, against the co- 
partner, the admissions of the partner are not evidence in favor of the plain- 
tiff. 














































Lewis vs. Allen,and’ Leak. 





In Equity, in Pike Superior Court. Tried before Judge 
STARKE, October Term, 1854. 


) 


Curtis Lewis filed a bill against Leak and Allen, as partners, . 


to reach.the partnership assets of the firm. Defendants filed 
separate answers. On the trial, the Judge charged the Jury 
—that the answer of Leak was not evidence against Allen, to 
increase in Allen’s hands the amount, of assets claimed to be 
the effects of Leak and Allen. 

This decision is assigned as error. 


McCune; Atrorp & Moore; A. R. Moors, for plaintiff 
in error. 


FLoyp & Borprers; PoE; GREEN, for defendant in error. 
By the Court.—BEnNNING, J. delivering the opinion. 


Lewis says that he owes Allen; that Leak owes him; that 
Leak is insolvent; that Allen owes the partners, Leak and Al- 
len, so much, that on a settlement of the partnership, Allen 
would be found to owe Leak a large balance; and Lewis prays 
that.this balance may be applied to the payment of what Leak 
owes him, so that he may with it pay what he owes Allen. 
This is the bill. , 

Leak, in his answer, admits. this, in substance, to be true. 
But Allen, in his answer, does not. 

Lewis insists that this admission of Leak binds Allen. 

The Court below held, that the admission did not bind Al- 
len. 

The question is, was that decision right? 

Lewis, of himself, has no right, of any sort, against Allen. 
Whatever right he has against Allen, is such as he has by Vir- 
tue of his right against Leak, and Leak’s right against Allen. 
Lewis, in bringing. the bill, has to stand in the shoes of Leak. 
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The question, then, whether this admission of Leak’s binds 
Allen, is the same as it would be, if Leak stood in his own 
shoes—is the same as it would be ifthe suit was by Leak 
against Allen. | 

Suppose, then, the suit to have been by Leak against Allen, 
instead of being, as it is, by Lewis against Allen, could an ad- 
mission, by Leak, that Allen was indebted to him, Leak, be 
received as evidence against Allen? most certainly not. Ad- 
mission is not the word for such a thing—claim—adverse 
claim, is the word. Leak claims that Allen owes him a debt 
—not admits that Allen owes him one. This is the appropri- 
ate language. Is such a claim to prove itself, because made 
by one partner on another ? ’ 

It is certainly true, as a general rule, that the admission of 
one partner binds the other. But this is so only in cases in 
which the admission is against the interest of the partner ma- 
king it, as well as against that of the other partner.” In no 
case does the admission, so to speak, of one partner, which is 
favorable to himself and adverse to his co-partner, bind the co- 
partner. To make such an admission bind the co-partner, 
would be to introduce a rule that could not work “both ways,” 
without its effects cancelling each other. If, in a case between 
partners themselves, the admission of one binds the other, of 
course the admission of the other must bind him. In such a 
case, the result would be a war of admissions between the part- 
ners ; and the last admission would be the victor. 

[1.] And what are the admissions in this case? Leak ad- 
mits a state of things that makes Allen his, Leak’s, debtor— 
not a state of things that makes Leak and Allen Lewis’s debt- 
. or. This.admission operates altogether in favor of Leak—al-. 
together against Allen; and it is made in a case which is the 
same as if it were between Leak and Allen. Such an admis- 
sion cannot bind Allen, And in so deciding, we think the 
Court below decided right. : 

With this opinion there is nothing inconsistent, in Clayton vs. 
Thompson § Reeves, (13 Ga. R. 206.) 

In that case, Clayton did not claim through Reeves, the 
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partner of Thompson. He did not stand in the shoes of 
Reeves, as against Thompson and Reeves. He claimed by an. 
independent title of his own, and claimed against the partner- 

ship of Thompson and Reeves, In such a case, any admission 

of the claim by Reeves, would be an admission against the in- 

terest of Reeves; and one, therefore, which would not only 

bind him, but bind his co-partner, Thompson. ° 

So the judgment of the Court below ought to be affirmed. 





No. 59.—WILLis Woop and another, plaintiffs in error, ve. 
Mitty McGuire’s CHILDREN, defendants. 


[1.] A party, when put upon the stand as a witness, under the Act of Feb- 
ruary, 1854, is liable to be cross-examined, as other witnesses now by law 
are. 

[2.] The regular mode of conducting the examination of a witness, is first, to 
be interrogated by the party introducing him; then to be cross-examined 
by the other side; and again, to allow the original party the privilege of 
putting further questions, explanatory of the first, or by way of rebuttal. of 
the cross-examination. If new matter is elicited, opportunity should be 
extended to the opposite party, of inquiring ‘farther, as to that. 

[{3.] The admissions of a party against his interest, as to property in his pos- 
session, or to which he claims title, are competent evidence ; and they are 
good as to those who claim under the declarant, whether he were in actual 
possession or held the paramount title, at the time they were made, oy not. 

[4.] A person who takes a conveyance to land and goes into-possession, re- 
cognizing another as the true owner, holds in subordination to the tenant 
in fee. 

[5.] If one takes a conveyance to land, Lona fide, beKeving that he acquires 

the fee, notice of an outstanding title cannot afiect his rights. 

: [6.] Where both plaintiff and defendant in ejectment, deduce title from a com- 
mon srouce, it is not necessary for ‘either to go beyond that. 

[7.] Where several defendants in ejectment claim separate parcels of land, 
under distinct titles, and they do not sustain the relationship of landlord 

and tenant to each other, a joint action cannot be maintained against them; 
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nor can a joint or several recovery be had, under the laws of this State, ei- 
ther for the premises or mesne profits. 


[8.] It is errer in the Court, at the close of its charge to the Jury, to refuse 
to listen to a written request, at the instance of Counsel, to further charge 
the Jury, regardless of the character of the request. 


Ejectment, in Bibb Superior Court. Tried before Judge 
Harpeman, November Term, 1854. 


The following is the bill of exceptions: 


Plaintiff introduced as evidence the will of Thomas Rainey, 
dated 17th September, 1828, and admitted to probate 6th Jan- 
uary, 1829, and regularly executed, so as to pass real estate. 
Item 7th in said will, is as follows: “I will and bequeath to 
my grand- children, the children of Milly McGuire, their heirs 
and assignees, forever, lot or parcel of land containing 2023 
acres, known by lot No. 68, in the 4th district of Houston 
County. This is the only clause in said will, affecting the 
matter in controversy. 

Plaintiff then introduced Abner Rainey, who testified: Know 
the premises in dispute; worth, for rent, $100 to $125 per 
annum; worth for four years last past, $100 per annum. I 
would not take it at any price, without insurance, because it is li- 
able to overflow. It has not overflowed so as to lose a crop in 
four years. Knew Absalom B. McGuire in 1831 or 1832, and 
from then until he left the country. I saw him in 1831 or 
1832, in a shanty, and if he showed the right lines to me, it 
was in the premises in dispute. The shanty was temporary ; 
I have seen a better where parties stopped only for the night. 

There was no clearing—no timber cut; a few brush were 
cut that looked like children’s work ; I was there but the one 
time ; went over there to offer to help McGuire build; Inever saw 
McGuire on the land, after that time; he may have left the 
place next morning, so far as witness knows. 

During this interview Absalom B. McGuire did not say any 

thing about the title, or how he claimed the land, or that it 
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belonged to his children under their grand-father’s will—said 
nothing-about it. When he, McGuire, left, he moved up on 
the-Columbus road, and never occupied the land afterwards. 
The land is mostly in the swamp, only two or three acres out 
of the swamp—some of it marshy, and all but the two or three 
acres liable to freshets. I saw Calhoun’s hands -clearing the 
land; never.saw McGuire or his hands clearing the land. 

Copy of subpena duces tecum served upon Calhoun, to pro- 
duce papers, was then introduced, and is as follows: 


To William Calhoun, Greeting: We command and form- 
ally enjoin you, that laying all other matters aside, and not- 
withstanding any excuse, you be at our Superior. Court to be 
held at Macon, in the County of Bibb, on the second Monday 
in November next; and also, that you bring with you and pro- 
duce, at the time and place aforesaid, the original grant of the 
State of Georgia ‘to John 8. Roberts, to lot of land No..68, in 
the 4th district of originally Houston, now Bibb County, dated 
February 9th, 1822; also, a deed from said Roberts to Sam- 
uel Farmer to said lot of land, of same date; also, any deed 
which said Farmer may have made to said lot, to Thomas Rai- 
ney or any other person, and all deeds he may have in his pos- 
session or under his control, showing that Thomas Rainey held 
title to said land, in the years 1828 and 1829, then and there 
to testify and show all and singular these things or the said 
grant and deeds doth import, of and concerning a certain ac- 
tion now in our said Court depending, wherein Willis McR. 
Russell e¢ al. respondents, vs. Willis Wood and William John- 
son, appellants. And this you are not to omit, under the pe- 
nalty of three hundred dollars. 

Witness, the Honorable Anner P. Powrrs, Judge of said 
Court, this 25th day of September, 1824. 

HENRY G. ROSS, Clerk. 


Calhoun sworn: Had such deeds as described in the subpee- 
na, but sold the land to Gray and turned over. the papers; 
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thinks they are the papers mentioned in the subpeena ; had .a 
full chain down to Rainey, so far as I know. Witness also 
had'the grant. And afterwards, Gray handed me a bundle of 
. papers to be delivered to Stubbs & Hill, saying that he had a 
suit about the land. 

‘ Cross-examined: Can’t say that I had a deed among those 
papers to Rainey; can’t say that I ever heard of a deed from 
any one to said Rainey. When I sold the land to Gray I. de- 
livered to him all the papers that I received from McGuire, to- 
gether with a.deed made by Lovick N. McGuire and Abraham 
B. McGuire, to me, for the land in dispute, all of which I de- 
livered to Benjamin H. Gray, when I sold him the land; and 
after this suit began, I received a bundle of papers from Gray 
to deliver to Stubbs & Hill, which I delivered to them without 
‘even opening the package or knowing what papers it contained, 
except that they were papers pertaining to the land now in 
suit. Had none of these papers when I was served with the 
subpoena, nor were they in my power, custody or control, nor 
have I now. — 

Plaintiff then read the deed from Lovick N. McGuire and 
Absolom B. McGuire to Calhoun, as follows: 


GrorcrA—Biss County: 

This indenture, made the seventh day of December, in the 
year of our Lord, one'thousand eight hundred and thirty-seven, 
between William H. Calhoun of the one part, and Frank N. 
McGuire and Absalom H. McGuire, as parent, of the other 
part, all of the State and County aforesaid, witnesseth, that 
the said Frank N. McGuire and Absalom B. McGuire, for and 
in consideration of the sum of seven hundred dollars, to them 
in hands paid, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, hath 
batgained, granted and sold, alienated, conveyed and confirm- 
ed, and by these presents, do grant, bargain and sell, alien, 
convey and confirm unto the said William H. Calhoun, his 
heirs and assigns, all that tract or parcel of land lying and be- 
ing in the fourth district of Houston, now Bibb County, known 
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as lot No. 68, and bounded by lots Nos. 47, 67, 85 and 69 
which said lot or tract of land was drawn by John S.. Roberts,: 
in a land lottery in this State, containing 202} acres, be they 
more or less, to have and to.hold the said lot or tract of land, 
with all and singular the rights, members and appurtenances 
thereof, whatsoever, to the said lot or tract of land, being, be- 
longing or in any way appertaining, with the remainder or re- 
mainders, reversion or reversions, rents, issues.and profits thereof, 
to the only proper use and benefit and behalf of him, the said 
William. H. Calhoun, his heirs, executors, administrators 
and assigns, in fee simple. And the said Frank Nw McGuire. 
and Absalom B. McGuire, as parent, their heirs, executors and 
administrators, the said bargained lot or tract of land, unto the 
said William H. Calhoun, his heirs, executors, administrators 
and assigns, against the said Frank N. McGuire and Absalom 
B. McGuire, their heirs, executors and administrators, and all 
and every other person or persons, shall and will warrant and 
forever defend, by virtue of these presents. 





In witness whereof, we have hereunto set our hands and af- 
fixed ourseals, the day and year above written. Signed, sealed 
and delivered in presence of us. 

his 
LOVICK N. *. McGUIRE, [t.s.] 
mark. 
ABSALOM B. McGUIRE, Parent, [1.s.] 
Test, 
T. M. Toriey, 
Axum 8. ALForD. 


Plaintiff then read, under like notice to defendant, a deed 
from said Wm. H. Calhoun for the premises in dispute, to Wm. 
H. Gray, dated 14th Dec. 1847, duly executed. Considera- 
tion $1000—clear warrantee deed. 

Plaintiff then read; under like notice, to defendants, a bond 
for titles, executed by Benjamin H. Gray to Wm. Johnson, 
one of the defendants,'a bond conditioned to make warrantee 
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Giles t6 said land in dispute upon the payment, of $1200—ia 
bond dated 17th ‘day of October, 1850. 

Plaintiff then read'an agreement of Counsel as evidence, 5to 
the Jury, which agreement is as follows: 

“We agree, for the purpose of this trial, to receive as evidence 
the testimony of Absalom Jordan and Wm. Burtelet, on a mo- 
tion for a new trial. 

“Also, that Calhoun purchased the land in 1837, then went 
into possession, and Calhoun and§¥those claiming under him 
have held possession up to this time, and are now in possession, 
and that Absalom Jordan would swear, if present, that said: 
lands were not worth more than $700, the amount pail by 
Calhoun, at/the time of the purchase. 

: LANIER & ANDERSON, Plaintiffs’ Atty’s. 
- STUBBS & HILL, Defendants’ Atty’s. 

Wma. Johnson sworn, one of. the defendants withdraw. by 
plaintiff: Willis Wood, my co-defendant, claims. under m>; I 
purchased from Benj. H. Gray and paid and am to pay $120) for 
the land. The'sum expressed in the deed is the true am punt. 
T bought in good faith and paid a fair price. I supposed Iwas 
buying a good title and did not know of any outstanding title. 
Gray was in possession at the time, and I supposed I was get- 
ting an unincumbered title—large portion of the fence was 
burnt up—putting the plantation in repair was worth two 
years’ rent. There were twenty to twenty-five acres clevred, 
worth for rent $2 to $3 per acre. The balance of the land I 
cleared—worth the rent to clear it—not more than two'and a 
half acres out of the swamp. Willis Wood held and occupied 
about five acres of the land that was cleared. Wood holds 
half the lot and I the other half. I sold Wood the West half 
and I occupy the East half. 

‘Rebuttal: I have heard a rumor in the settlement, some 
years since, that the McGuires had a claim on the lot, as I sup- 
posed, but had not certain knowledge of it. 

Defendants’ Counsel then offered to ask, and requested the 
Court to be permitted surrebut so as to explain when it was. 
that he ever heard such rumor, and wished to show by the wit- 
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ness that the plaintiffs knew.of the possession by Gray; and 
had not asserted any title by suit, and had notitle upon record 
and to explain what he meant by rumor.. The Court refused 
Counsel to ask any question to explain the testimony drawn 
out by plaintiffs on rebuttal, and ruled and determined ‘that 
the examination of the witnesses was closed. To which ruling 
defendants then and there, by their Counsel, excepted. 

. Abner Rainey, sworn: Plaintiffs then offered to prove by the 
witness that after McGuire had left the premises and .in.no way 
exercising aets of ownership over. the land, that he, Absalom 
B. McGuire, admitted that he held the land in dispute for his 
children. 

Defendants objected to the sayings of McGuire, beonsise he 
was not in possession, and it did not appear that he, Absalom 
B. McGuire, had either title or possession atthe time such ad- 
mission was made (if any was made). The Court over-ruled 
the objection and Rainey said: 

McGuire admitted to witness, frequently, hevesen the years 
1831 and 1837, that the land in dispute belonged to his. chil- 
dren, under the will of their grand-father. McGuire was not 
in possession at the time. To which ruling and decision, de- 
fendants then and there excepted. The sayings of MeGuire 
were not given in evidence until all the above ,;and foregoing 
evidence was given in to the Court and Jury. 

Peter 'M. Curry, sworn: Absalom B. McGuire moved to the 
land in 1831 or 1832, and remained on. it for two or three 
months in a small cabin. 

Testimony of Mrs. Milly McGuire: To Intg. 1st—I know 
the plaintiffs but do not know the defendants. . 

To Intg. 2d. Iam the mother of the wives of McDonald 
and Russell, and also of the other plaintiffs. Absalom B.-Mc- 
Guire, my husband, was the father of the same. Their grand- 
father on mother’s side was named Thomas Rainey. - They are 
the children of Milly McGuire, and are as follows: Frank N. 
McGuire, aged about thirty-eight; Mary Elizabeth McGuire, 
aged’ about thirty-two years old; Ona F. McGuire, about 
twenty-nine years old; Jemima K. McGuire, about twenty-six 
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years old; Daniel J. McGuire, about twenty-four years old ;. 
Jacob R, McGuire, about. twenty-two years old; Rebecca A..: 
W.. Russell, about nineteen years old; Sarah Ann McGuire,. 
about fourteen years old; Judith H. McGuire, about eleven 
years old, all of whom are yet living. None dead, leaving chil- 
dren. ‘Ona F.: McGuire was married to George M. McDonald 
the fifteenth ‘day of July, Eighteen Hundred afd Forty-five, 
and Rebecca A. W. McGuire was married to Willis M..K. Rus- 


To Intg. 3d: That Thomas Rainey was the grand-father af 

said. children, and he lived in the year 1827 or 1828 about one 

utile from Lawrenceville, in Gwinnett County, Georgia. He 

is not now living, He died about the sixteenth November, 

1828, at his residence, one mile from Lawrenceville, in Gwin- 

nett County, Georgia. Milly McGuire is the daughter of 

Thomas Rainey. Milly McGuire is my name; I am Tho- 

mas Rainey’s daughter, to the best of my knowledge. 

_ To the 4th: In Eighteen Hundred and: Twenty-seven and’ 
Twenty-eight, I lived in the County of Walton, Georgia. I 
-have resided in Bibb County, Georgia, since that time-until I 

moved to this,. Thomas County. 

To the 5th: I did live in Bibb County, Georgia—moved 

there some time in the year 1829, and lived, ahout ten miles 

from Macon in a Westerly direction, on the road leading from 

Macon to Montpelier Springs. The land I resided on was 
joined by a Mr. Asby and Mr. McManus; Absalom B. Mc- 

Guire was my husband. He is not now living. He was the 
father of the plaintiffs. Some time in the year Eighteen Hun- 
dred and Twenty-six, my husband was possessed of the control 
of some land in Bibb County, Georgia, in right. of plaintiffs:as 
his children, and held the title in right of said children about 
twelve years. He had not, before that time, the control of said 
land for any other person. I cannot tell the number of. the 
lot, nor the district in which it lay; it was in Bibb County, 
Ga. ;, said land. lies immediately on the Tobesoffkee Creek. It 
was joined by Sampson Barefield’s land, Wm. Scott’s land and 
Thomas Howard's land. 
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To the 6th. » My husband was named Absalom B. McGuire, 
and he sold: said land to one William €. Calhoun. I cannot 
state the month, but to the best of my recollection, he sold it 
some ‘time in the year 1839. I was not present when the sale 
was-made, but I afterwards heard Mr.- Calhoun say to Mr. 
McGuire, that he would come and get title when the children, 
became of age. 

To the Tth: Absalom: B.’ McGuire by lived on said land 
about two months, but held titles, as before‘stated,.about twelve 
years, He never held said iand as his own right. 

The 7th. I know nothing ‘more that will benefit the plain- 
tiff, bnt that Mr. McManus told Mr. Calhoun thatthe title to 
sdid land was in his children, and Mr. Calhoun replied that he 
would risk it. , 

her 


MILLY McUIRE. 


mark. 


" @ 


CHARGE OF THE COURT: 


After argument of Counsel, the Court was requested, by de- 
fendants, in writing, to charge the Jury: 

if you believe from the evidence, that Calhoun and those 
under him in the actual possession of the land, cultivating and 
exercising acts of ownership over it astheir own, under deed to 
the land, were in possession more than seven years, and there 
was no disability on the plaintiffs, as to minority or other dis- 
ability, then the plaintiffs were not entitled to recover. 

And you will look to the evidence, and see from that, whether 
the plaintiffs were of full age for more than three years before 
the commencement of this suit. And if all the plaintiffs had 
attained twenty-one years, for more-than three years before 
this suit brought, except. Daniel J. McGuire, and you will in- 
quire from the evidence, whether he was in esse at the time of 
his grand-father’s death; that is, whether he was born at the 
time of his grand-father’s death or born within the usual period 
of gestation thereafter; and that if not in esse at that time, he, 
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Daniel J. McGuire, is not entitled to. recover ; and if you be- 
lieve. that defendants and those under whom they claim, have 
been in such adverse possession, then the defendants are pro- 
tected by the Statute of Limitations, and you will find for de- 
fendants. Which said request, the Court refused to give, (ex- 
cept so much ‘thereof as relates to Daniel J. MeGuire which 
was given as requested by defendants.) | 

To the refusal to charge the: balance of said ,charge, the 
Counsel for the defendant then and there excepted. 

The Counsel for defendants requested:the Court to charge: 

Where @ purchaser of lands, without notice of any fraud or 
defect of title, purchases from one affected with notice, the pur- 
chaser will be protected. Which the Court refused, “ alleging 
that it was not applicable to the case under the evidence.”’. 

_ To which.said refusal to charge, the Counsel for defendant 
then and there excepted. 

Defendants’ Counsel then requested the Court to charge the 
Jury—If it:is not in proof before you, that. Benjamin H. Gray 
had notice of some fraud or defect in the title, then you must 
find for defendants. Which the Court. refused, alleging 
- that it was not applicable to this case. And defendants ex- 
cepted. v 

The defendants’ Counsel then requested the Court to charge 
the Jury—If the Jury should believe that defendant, Wood, 
was never in possession of but one half of the land, and held 
the same in severalty, then their verdict for the whole premises 
and mesne profits, cannot be found against him. Which charge 
the Court-refused to give, as not being applicable to the case. 
To which refusal to charge defendants’ Counsel excepted. 

The plaintiffs’. Counsel. requested the Court to charge the 
Jury... 

1st. That if they believe Absalom B. McGuire and Calhoun 
admitted titles in plaintiffs, such admission makes said McGuire 
and Calhoun hold subordinately to plaintiffs, and plaintiffs are 
. entitled to recover, as against them and against. Gray and de- 
fendants, if the latter claim under said Calhoun and McGuire. 
2nd. If the Jury believe that Absalom McGuire, Calhoun 
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and Gray, and the defendants, all took with notice of ag 
tiffs’ title, plaintiffs are entitled to recover. 

3d. That if Absalom B. McGuire and Calhoun’ admitted 
plaintiffs’ title, their possession is plaintiffs’ possession; and if 
Calhoun held thus: from 1837 to 1847, plaintiffs have a good 
Statutory title. 

Not given in charge. e 

4th. That if Daniel. J. McGuire, one of the plaintiffs, was 
born within the usual period of gestation, after the death of 
the testator, that he is equally entitled, under the will, with 
the other plaintiffs. 

(To this, the 4th request of plaintiffs to charge, emai 
took no exception, considering it sound law.) 

5th. That if the verdict of “the Jury be in favor of the plain- 
tiffs, and Daniel J. McGuire is not of the requisite age to take 
under the will, there being but four other plaintiffs, they are 
each entitled to one fourth of the land; it being conceded that 
Lovick N. McGuire, one of those four heirs, sold his portion, 
plaintiffs are entitled to recover three fourths of the land. 

All of which said charges, as asked for by the’ plaintiffs, the 
Court gave as above stated, except the 3d; and to each and 
all of which, the defendants then and there excepted, except 
as to the 4th request of plaintiffs, to which no exception is tae 
ken. 

The Court, after giving in charge to the Jury the request of 
Counsel as given to them in charge, and the refusal to give 
other requests in charge, proceeded to charge the Jury as fol- 
lows : 

1st. The Court charges you, that “a party deriving title 
from another, mediately or immediately, is bound by admissions 
made against that title by the latter, while the title was in him, 

You will inquire, from the evidence, whether Absalom B. 
McGuire or William H. Calhoun, while in the possession of 
said land, and exercising acts of ownership, and whilst they or 
either of them had so claimed title to the land, made any ad- 
mission that the title to the same was in plaintiffs. If so, the 


VOL. xv11—40 

















‘314 SUPREME COURT OF GEORGIA. 
= Wood et al. vs. McGuire's Children. 








defendants claiming under them or either of them, are bound 
by said admissions, if any such was made. 

. 2nd. The Court charges you, that a plaintiff in ejectment, 
must recover upon the strength of his own title, not upon the 
‘weakness of his adversary’s title. But the Court charges, that 
a party deriving a title or pretending to derive a title from a par- 
ticula? fountain, that is an admission by the party, that said foun- 
tain is a good title as tosuch party, deriving or pretending to de- 
rive a title therefrom. You will inquire from the evidence, 
whether the defendants and those through whom they claim, 
derive their title, or pretend to derive their title to said lot, 
from,.and by virtue of the last will and testament of Thomas 
Rainey, deceased. If so, it is an admission, on their part, that 
Thomas Rainey had a good title to said land, at the time of 
his death, and that he has a right to will and bequeath the 
same, and that the plaintiffs are not beund to go behind the last 
will and testament of Thomas Rainey, deceased. You will 
then inquire from the evidence, whether the defendants and 
those through whom’they claim, have a perfect title to said. 
land, as derived from the last will and testament of Thomas 
Rainey, deceased ; if you find that they derive or pretend to 
derive their title through and by said last will and testament; 
if so, you will find for defendants. But should you find, from 
the evidence, that the plaintiffs derived their title to said land 
from the said last will and testament of Thomas Rainey, de- 
ceased, and that they have not parted with their title, and — 
that both parties rely on the bequest to the children of Milly 
McGuire, then you should find for such of the plaintiffs as are 
entitled thereto under said will, and who: have not parted 
with their right or title thereto. 

It being conceded by both parties that Lovick N. McGuire, 
one of the legatees under the will of Thomas Rainey, deceased, 
has parted with his interest in said land, you cannot find:in 
his favor, but you will find against him. 

3d. The Statute of Limitations is also relied on for the de- 
fendants. 

_ The Court charges seven years adverse possession will gene- 
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vally bar a right of action. But the Court charges you, that 
you will inquire from thé evidence, whether Absalom B. Me- 
Guire or Wm. H. Calhoun, whilst they had possession of said 
land and claimed title to the same, acknowledge that the title 
to said land was in plaintiffs, and that if they had knowledge of 
the same, that the Statute of Limitations did not commence to 
run against the plaintiffs till the sale of said land to a purchaser 
without notice of said title; then you will inquire at what time 
Absalom B. McGuire and Wm. H. Calhoun sold said land to an 
innocent purchaser without notice if such sale did take place, 
and from such period the Statute of Limitations commenced to 
run in favor of defendants only; and if seven years have elapsed 
since such sale, if any, to the innocent purchaser, without no- 
tice, and such purchaser and those claiming under him have been 
in possession seven years adversely, you will find for the defen: 
dants. But should seven years not have elapsed since the sale 
by a vendor without notice and title of the plaintiff, and an ac- 
knowledgement of the same, you will find for plaintiffs, if you 
believe that plaintiffs have established their title to said land. 

4th. It has also been urged by the Counsel for defendants, 
that a verdict could not be rendered against both defendants 
if they held in séveralty. The Court charges you that several 
defendants may be joined in an action, when the title of the 
plaintiffs in respect to all is the same, although the possession 
is several and not joint, and each of the defendants may be 
found guilty for the part in his possession, and the plaintiffs 
have judgment against them severally. 

The Court further charges, that no arrangement between the 
defendants themselves, after action brought, can defeat the 
right of the plaintiffs to a jomt recovery; and in order to pro- 
tect the defendants from a joint recovery, they must hold in 
severalty under different titles, and not the one from the other, 
and that before the commencement of the action; and that the 
onus of proof of several possessions should be made out by de- 
fendants. — 

5th. The Court charges you, that if you should find for the 
plaintiffs, or any of them, that you must be satisfied that each 
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plaintiff was born or was in esse at the death of the testator, 
ThomasRainey, dec’d, and as many of the children of Milly Mc- 
Guire as were in esse’at the death of the testator, are entitled 
to recover, if at all, and you will find in favor of such plaintiffs 
their undivided proportionable share of such land and mesne 
profits, if any, accordingly. Lovick N. McGuire ‘having sold, 
you can find and must find against him. And the Court gave 
no other or further charge. 

‘The Court, before proceeding to charge the Jury, announced 
to Counsel on both sides, that if they had any request to make 
as to charging the Jury, they must make such requests in wri- 
ting before he proceeded to charge them. In obedience to this 
announcement from the bench, both sides prepared requests in 
writing, as heretofore set out, which was given or refused, as 
herein before stated. 

After the Court had concluded his charge to the Jury, de- 
fendants then asked leave to present other requests, prepared 
by their Counsel, while his Honor was delivering his charge, 
and considered by them to be material and important to the 
rights of defendants. 

The Court, then, refused to hear Counsel as to their requests 
to charge, and the Jury retired to consider of their verdict. 

To all of which said rulings, decisions, charges and refusals 
to charge, defendants’ Counsel. then and there excepted, and 
now assign the same for error. 


Strusss & Hitt, for plaintiffs in error. 


LANIER & ANDERSON; Pos, for defendants. 


By the Court.—LuMPkKIN, J. delivering the opinion. 





[1.] The first error assigned in this case is, the refusal of 
the Court to allow the defendants to re-examine the witness, 
William Johnson. 

A preliminary question is raised in the argument of this 
cause, as to the proper construction of the Act of 1853-’4, 
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granting to either party in a cause the privilege of a viva voce 
examination of his adversary, in open Court. It is insisted, 
that inasmuch as the previous Acts authorizing discoveries at: 
Common Law did not give the right of cross-examination, that 
neither is it conferred by the late Act, which is amendatory to 
the Acts of 1847 and 1849. The Act of February, 1854, pro- 
vides, that “any party, plaintiff or defendant, in any action at 
Common Law, pending in any Superior, Inferior or Justice’s 
Courts of this State, wishing a discovery from or on the evi- 
dence of the adverse party, on the trial of such action, may 
apply to the Clerk of said Superior, Inferior or the Justices 
of the Peace, in whose Courts said action may be pending, in 
case the party whose evidence is desired, reside in the county 
where said case is pending, for a subpoena, requiring said party 
to be and appear at said Court, and testify in said action as other 
witnesses now, by law, are required to do—which subpcna 
shall be personally served, 30 days before the term of the Court 
at which he is required to attend. And in case said party 
shall fail or refuse to be and appear, and testify in said action, 
as required, then and in that case, said cause shall be subject 
to the same continuances as are now allowed, by law, for the 
absence or non-attendance of. other witnesses; and after said 
continuances are exhausted, said action shall be dismissed, pro- 
vided it be the plaintiff who refuses to appear and testify as 
aforesaid ;or if the party who fails or refuses to appear as 
aforesaid be the defendant in said cause, his plea or pleas and 
answers, if he has filed any, shall be stricken out and judgment 
given against him by default; or such other order may be ta- 
ken or had in said cause, as in the discretion of said Court may 
be just and proper. And in the event that said parties, plain- 
tiff or defendant, whose evidence or discovery may be required 
in action pending in either of said Courts, shall or may, either 
before, at the time or after the commencement of said action, 
and before the time of giving said testimony, remove or do re- 
side out of said county in which said action is pending, then 
and in that case interrogatories may be filed, as is now usual 
for other witnesses, under the same rules and regulations as is 
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now. required by law; and in case of refusal to answer the 
a same, or in case they are answered evasively, the same rule or 
order may and shall be had as herein before provided, in case 
of failure or refusal to attend and answer where said parties 
are subpoenaed to attend in case they reside in said county.” 
(Duncan’s Digest, 6.) 

It will be perceived that a party, under this Act, when sub- 
peenaed as a witness, is required to attend the Court and “tes- 
tify in the action as other witnesses now, by law, are required 
todo.” In other words, they are placed upon the same foot- 
ing, in all respects, as other witnesses. The Statute imposes 
no restriction—no limitation, upon their testimony or mode of 
examination. We do not feel at liberty, much less inclined,-to 
do.so. It is a beneficial Act, intended to facilitate the ascer- 
tainment of truth, the end of all judicial proceedings, and 
should therefore be liberally construed. To deny the right of 
cross-examination, is to emasculate the law of half its strength. 


[2.] We return, then, to the main point in this exception. 


Mr. Johnson, the witness, had been introduced and exam- 
ined by the plaintiffs, cross-examined by the defendants, and 
re-examined by the plaintiffs. Upon this re-examination by 
the plaintiffs, the questions propounded were not confined to 
matter by way of rebuttal to the cross-examination, nor ex- 
planatory of his first examination, He stated, in answer to 
an inquiry asked of him, a new fact as to the reports in the 
neighborhood or county, concerning the title to the land in 
dispute. And the defendant’s Counsel proposed to push the 
investigation further, as to this rumor. As for instance, when 
he heard it? whether before or after he acquired title? Also, 
as to the nature and extent of the rumor ? 

Was the Court right in denying to the party this privilege? 
Had the second‘examination by the plaintiffs been confined to 
what was either explanatory of the first, or in rebuttal of his 
cross-examination, the examination might have been consid- 
ered as closed. But the Court having suffered this new mat- 
ter to be brought out, opportunity should have been extended 
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to the defendants, to have interrogated the’ witness further as. 
to this new matter. 

[8.] Were the admissions of Absalom McGuire, made be- 
tween 1830. and 1887, adverse to the defendant’s title, ar 2 
tent testimony ? 

It is conceded, that if a party in possession of property, 
makes admissions against his interest, it is good evidence, both 
as to him and his privies. It is denied, however, that Me- 
Guire was either in possession of the premises or had the title 
thereto during that period. For the purpose of letting in this 
proof, we think that both of these facts may be assumed to be 
true. A man by the name of Roberts drew this lot of land, 
No. 68, in what was originally Houston, now Bibb County, 
and the same was granted to him in 1822. It seems that the 
title to this lot, after passing through several intermediate con- 
veyances, vested in one Thomas Rainey, who, by his will, made 
in 1828, and admitted to record in 1829, devised the land to 
the children of Milly McGuire, his daughter, the mother of the 
plaintiffs and the wife of Absalom McGuire, under whom the 
defendants claim. In 1830 or 1831, the McGuire family came 
from the up-country and located, for a brief space of time, on 
this land. But being low and swampy, they soon moved out 
to a contiguous tract, continuing, occasionally, to cut timber 
off of 68, until sold by McGuire to Calhoun, in 18387. 

It was during this interval that the admissions were made 
by Absalom McGuire, which were sought to be given in evi- 
dence ; and to the effect, that the land belonged to his chil- 
dren, under and by virtue of his father-in-law’s will. 

While this kind of occupancy, on the part of Absalom Mec- 
Guire, may not be deemed sufficient, in law, to constitute ad- 
verse possession us against the plaintiffs, still, it may serve and 
suffice to let in his disclaimer of title, in himself, during this 
time. But be this as it may, upon the other view of the sub- 
ject the point is plain. Concede that the title to this land was 
not in Absalom McGuire, and it clearly was not and never was, 
still, the defendants claiming under him, and this fact having 
been fully disclosed before these admissions of McGuire were 
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offered, the defendants are estopped from denying his title. 
Seeking to shelter themselves under it, as they confessedly 
do, they must take it cum onere: take it. incumbered with 
all the admissions made by their vendor respecting it, while he 
held it, and before he conveyed to Calhoun. 

[4.] A great many points are raised upon the record, growing 
out of the several charges given and refused by the Court, 
touching the Statute of Limitations. Upon a careful exami- 
nation of the facts, we must say, the case upon the proof, was 
fairly, not to say favorably, submitted to the Jury for the de- 
fendants. The Circuit Court held, and we think, very prop- 





‘erly, that it appearing from the face of the deed itself, as well 


as the testimony of Mrs. McGuire, and from other circumstan- 
ces, that Calhoun not only knew of plaintiffs’ title, but recog- 
nized its yalidity, stating that he would risk the deed of the 
father, who executed the deed as parent, and the oldest son, 
until the other children became of age, when he would have his 
title perfected—we say, the Court very properly ruled, that 


- such possession could not ripen into a title, under such circum- 


stances; but that Calhoun took and held in subordination to 
the plaintiffs’ title. 'Tnstead of claiming the fee and believing, 
bona fide, that he acquired it, by virtue of his purchase, from 
the father and the oldest child, he both knew and acknowl- 
edged the contrary to be true, and that the fee was in the 
plaintiffs. 

[5.] It is insisted, with great apparent earnestness, by Coun- 
sel for the plaintiffs in error, that notice to the vendee, of an 
outstanding title, cannot affect the bona fides of his possession. 
And in general this is true. If A takes possession of land 
bought of B, believing that he has acquired a fee, notice of an 
outstanding title cannot affect him, although it turns out to be 
the true or paramount title. But in the case before us, there 
is not only notice but recognition ; and this is the proper dis- 
tinction, and is fatal to the Statutory title sought to be set up 
against this recovery. 

Calhoun’s possession, acquired by a purchase from the two 
McGuires, continued down to 1847, within five years of the 
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commencement of. the suit,.and,that fact is. conclusive: againet’ 

the bar of the Statute. Had the feoffees under Calhoun,. Gray 

and Johnson. bought ignorantly, and consequently, innocently, 

viz: without knowledge of the defects in the original purchase 

by Calhoun, and held for seven years, the. thing would. have 

) been different, notwithstanding Calhoun bought with. knewl- 
- edge. And go the Court, in substance, instructed the Jury. 

[6.] It is not disputed, I believe, that. where. .both, parties 
derive title from the same source, that.it is not necessary for 
either party to have title beyond that. Here, old .Mr. Rainey 
is. the propositus or starting point. of .this title, quoad. these 
parties, plaintiffs and defendants. . It was not incumbent upon 
the plaintiffs, therefore, to. go back beyond him and deduce the 
-chain, link by link, from Roberts, the grantee, to Rainey. «.. 

[7.]. We approach,. now, a new and interesting question. 
‘Where the defendants in ejectment. claim different parcels of 
land under distinct titles, and do not sustain the relationship 
of landlord and tenant to each other, can a joint.action, be 
maintained against them, and either a jomt.or separate recov- 
ery be had for the premises, as well.as the mesne profits? 
The Court ruled, that this might be dorie, and the decisions in 
New York fully sustain the practice. _ That this might be done 
at Common Law, so far as the recovery of : the. possession. was 
concerned, and may still be the doctrine in those States where 
the Common Law-rule has not been changed, is quite likely, 
In the fictitious form of action adopted from convenience, the 
title to the premises only was settled; and the real parties 
then litigated as to the mesne profits. .Mr. Adams, however, 
in his standard work on Ejectment, intimates that the rule is 
different, even in England. (pp. 236, 237.) 

In this State, mesne profits must be recovered in the same 
suit with the premises; and a subsequent action cannot be 
brought to recover mesne profits. Apart, then, from the in- 
convenience of complicating the defence of one defendant with 
that. of another, can separate verdicts be rendered against 
them? We know of no practice to warrant it. In this case, 
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the verdict was joint for the mesne profits as well as: the pos- 
session of the premises, notwithstanding one.of the defendants 
hadvonly occupied a, few acres of the land’;. and the relation of 
landlord and tenant.did not exist. between them. 

His Honor, the presiding Judge, charged that no arrange- 
ment could be made between the parties, after, suit brought, to 
prevent a joint judgment. And this is true.. But the proof 
shows that Wood bought of Johnson in 1850, whereas the ac- 
tion was not instituted until 1852. The defendants, therefore, 
held independently of each other, at the commencement of the 
suit. Upon the best reflection we-can give this subject, and 
with a view to the establishment of a proper practice, we feel 
constrained to over-rule the direction given to this branch of 
the case. - 

[8.] We fear, too, we cannot sustain the Court in: refusing 
to listen to the written requests to charge the Jury,’at the con- 
clusion of the general charge which he had already. given. 
The Act of the last Legislature imposes this'as an imperative 
duty upon the presiding Judge, and prescribes no particular 
time when it is to be done. And as yet, the Judges, in con- 
vention, have established no rule upon this subject. It is 
doubtful whether it be practicable or politic to do so. - What 
the requests were does not appear; the.record is silent upon 
this subject. It may have been to supply some omission; and 
if 80, the application should have been complied with. The 
bill of exceptions, as it stands, places the Court in the predic- 
ament of refusing to listen to any request, regardless of ‘its 
. Character. And to affirm this, would be to repeal the Statute. 
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No. 60.—Bznsamin Davis, plaintiff in error, vs. THe CFN- 
TRAL Ratt Roap & Bankine Company, defendant. Row- 
LAND Reppine vs. Tur Macon & Western R. R. Co. - 


[1.] The Act of the 20th February, 1854, “ to define the liabilities of the sev- 
eral Rail Road Companies of this State, for injury to or destruction of live 
stock, killed or injured,” &c. is not in violation of the Constitution of the. 
State. 


[2.] Nor is it in violation of the Constitution of the United States. + 


Trespass, in Bibb Superior Court. Tried before Judge 
HarpeEMAN, November Term, 1854. 

This was a proceeding in the County of Bibb, against the 
Central Rail Road & Bk’g. Co., for killing two mules belong- 
ing to the: plaintiff. 

The case turned upon the constitutionality of the Act of . 
1854, which authorized such proceedings against Rail: Road 
Companies, to be had in the County where the fact occurred, 
and the pdint was brought.up by the defendant's plea to the 
jurisdiction of the Court, which was sustained by the Court; 
and the Act in question was held to be unconstitutional. 

On this decision error is assigned. 


Proceeding to assess damages on appeal, in Monroe Superi- 
or Court. Decision by Judge Starke, September Term, 1854. 


This was a proceeding under the Act of 1854, entitled “an 
Act to define the liabilities of the several Rail Road Compa- 
nies of this State, for injury to or destruction of live stock, 
killed or injured; or for destruction of. or injury or damage to 
property other than live stock, by the running of cars, engines, 
&e. Ke.”” The Rail Road Company filed a plea to the juris- 
diction, on the ground that the corporation had its residence in 
Bibb County, and that its President and principal officers resi- 
ded there; and that all suits against them should be in that 
County. The Court over-ruled a demurrer to ths plea, hold- 
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\ing the said Act of 1854 to be unconstitutional and void. tip 
ener gan is assigned as error. 








i . 
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: Seshaih Srevens, Harman and Srusss & Hu for 
plaintiffs in error. 


_. Pox, Canivess, Hammon, for defendant in error. 
By the Court.—Brnn1x@, J. delivering the opinion. 


These two cases were argued and decided together. _ In each 
ris but a single question, and that is common to both. The 
Courts below, from which the cases respectively come, decided 
the Act of the General Assembly of the 20th February, 1854, 
to. define the liabilities of the several Rail Road Companies of 
this State, for injuries done to stock, &c. by their cars, &c. and 
to regulate the mode of proceeding in such cases, &c. to be un- 
constitutional. And those are the decisions assigned as error 
in this Court. 

Consulting convenience, I shall treat those decisions separ- 
ately, beginning with that rendered in the case of Davis rine 
the Central Rail Road § Banking Company. 

The Court below held the Act aforesaid to be unconstitu- 

, tional—was that decision right? This is the sole, question. 
_. The Act declares, in substance, that the Rail Road Compa- 
nies of this State, for injuries done by them, to stock, &c. shall’ 
be liable to be sued, in the counties in which the injuries may’ 
have been committed. 

This Act the Central Rail Road & Banking Company says,. 
violates both the Constitution of the State and that of the Uni- 
ted States—violates the part of the Constitution of the State, 
which is in these words: “The Inferior Courts shall also have 
concurrent jurisdiction in all civil cases, except in cases res-- 
pecting titles to lands: which shall be tried in the County 
wherein the defendant resides ;” and violates that part of the 
Constitution of the United States, which is in these words : 
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“No State shall” " rae any’’ “‘ laws impairing the obligation of 
contracts.” 

And to show the Act to violate this part.of the Constitution 
of the State, the argument of the Rail Road Company is as 
follows: 

This part of the Constitution, declaring that no person shall 
be sued elsewhere than in the county in which he resides, de- 
clares, in effect, that the county in which a person resides is to 
be ascertained by the law of residence, in force at the time of 
the declaration i. e. ‘at the time of the making of the Constitu- 
tion. 

That that law, therefore, is ‘not subject to repeal or change 
by the Legislature. 

That by that law, all Rail Road & Banking Corporations re- 
side at the place where they keep their “ principal office.” 

That when the Act aforesaid was passed, the Central Rail 
Road & Banking Company kept its principal office at Savan- 
hah, in the County of Chatham. 

That, therefore, when the Act was passed, the Company, by 
that irrepealable law, resided in Chatham; and so, by the 
Constitution, was subject to be sued only in Chatham. 

But that notwithstanding this, the Act of the Legislature. 
aforesaid, says either this, I repeal that law which makes the 
residence of a rail road corporation the place at which it keeps 
its principal office ; and henceforth, wherever such a corporation 
injures stock, &c. there I make its residence to be, and there 
I make it suable. 

Or this—I do not repeal that law; and yet, wheraver such 
& corporation injures stock, &c. there I make it suable. 

That whichever of these two things it is that the Act says, 
it does what the Constitution declares shall not be done. 

And therefore, that the Act violates the Constitution. 

This is the argument of the Rail Road Company. 

In this argument, one of the propositions is, that by the law 
as it existed: at the time of the making of the State Constitu- © 
tion, the place of residence of a Rail Road Corporation, is the 
place at which it keeps its principal office; and this proposi- 
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tion, it was insisted, is sustained by several decisions, and among 
them the decision of this Court, in the The: ee Bank’ v6. 
Gibson, (11 Ga. R.) 

- But this is’ not. the proposition which that decision goes to 
sustain: The proposition which that decision goes to sustain 
is this: that if the charter of a bank says, the bank shall be'es- 
tablished at a particular place, the charter, itself, means to say 
that the bank shall be a resident of this place. In other words, 
the decision is, that if the Legislature plainly says, @ corpora- 
tion’s residence is to be at particular. place, its residence is 
to be at that place. But it is not the decision, that if the char- 
ter of'a bank says only, that the bank is to have its “principal 
office” at a particular place, the charter says, in effect, that the 
bank shall bé a resident of that place, much less is it the decis+ 
ion that this is $0, when the charter is the charter, not of a 
bank, but of a rail-road. Nispet, J. who delivered the opin- 
ion, seeming to speak for himself alone, it is true, says that if 
the charter had not determined the locality of the bank, he 
should have held it a resident for the purposes of a suit in the 
county in which was its place of business. But in. what-county 
is the place of business of’ a rail road? Is the business of ‘a 
common carrier done in a house? What would have been his 
Honor’s opinion on this. point, does not appear. This, how- 
ever, is what his Honor says, when apparently speaking for 
the Court. However plausible the idea may be, that a corpo- 
fation, an intangible entity, deriving its existence and alll its 
functions from the Legislature, and possessing no personality, 
is ubiquitous within the limits of the State, in the absencé of 
any designation of its locality ; yet, in this case it has no ap- 
plication, because the charter of the Central Bank fixes its lo- 
eality at Milledgeville—there, therefore, it is siable—there it 
is made by law commorant. It is an artificial person, resident 
by legislative enactment, at Milledgeville. The Charter pro- 
vides ‘‘that a bank shall be established in behalf-of the State 
of Georgia at Milledgeville, in said State, to be known and 
called by the name and style of the Central Bank of-Georgia.”” — 
(Prince, 72.) This seems to be conclusive of this question. 
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, The provision in the charter of the Central Rail Road and 
Benking Company is this: “ The principal: office of the said 
Company shall be located at Savannah, with subordinate offi- 
ces or agencies.at. Macon and such other’places as the board of 
directors shall determine, and all elections and meetings of 
stockkolders shall be held at such principal office only.’”’’ This 
is not the same as would have been a provision, that the corpo- 
ration “shall be established” “at”? Savannah. 

And to say that a person’s office of business shall be at. a 
particular place, is not necessarily to say that the person’s res- 
idence shall be.at that place. There is a Statute which de~ 
elares, that the Clerks of the Superior and Inferior Courts and 
of the Courts of Ordinary shall keep their offices, books and 
papers, at the-court house of their respective counties, or within 
one mile thereof: but did any body ever think that this was 
saying that the courthtouse, or some place within a mile of it, 
was to be the residence of those clerks? | On the contrary, the 
implication is, that though these Clerks may reside any where, 
they must keep an office at the court house. (Cobb's Dig. 199.) 

The proposition, then, is not established by this case. 

Another of the cases. which it was argued gave the proposi- 


tion support, was that of the Louzsuille Rail Road Company | 


vs. Letson (2 How. 558.) The devision in that case was, that 
a. Rail Road corporation is a “citizen” of a State; and to be 
that, the decision had to-over-rule two other decisions previous- 
ly made by the same Court, viz: Bank U.S. vs. Deveauz, (5 
Cranch. 91.) Com. B’k of Miss. vs. Slocomb, (14 Peters, 60.) 
And of these two decisions, the former was a leading one—was 
made after argument elaborate and able—argument, in which 
Binney, and Key, and Harper, and Ingersoll, and Adams took 
part. In a case thus argued, the Court could not tolerate the 
notion that a corporation is a citizen—it could go no further 
than to say, in effect, that a corporation is a partnership, and 
that in partnerships the individual members may be citizens. - 
The Court had to go this length to get jurisdiction, and truly 
this was going aa great length for jurisdiction or for any 
thing else—much too far, I shall not dispute. 
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The case aforesaid of the Rail Road Company against a 
-80N, however, over-ruled‘.these two cases and’ decided a : rail 
road corporation’ to’ be a citizen of a State. That decision; 
too; had to be made’ to enable the Court ‘to get jurisdiction ; 
and. although. it may: be thought to go fully as far for that:as 
the-cases over-ruled had gone for it, yet the decision goes. no 
part of the way towards showing that the place of residence of 
@.corporation is the place where it keeps ‘its. principal office. 
That decision merely said that the rail road corporation in 
question in, the case, was an inhabitant anda citizen of the 
whole State of South Carolina. 

Another of the cases referred to as supporting the proposi- 
tion aforesaid, was Cromwell vs. Ins. Co. 2. Rich, (S. C.) R. 
512. But that case is not in point. 

The cases then cited by the defendant in stipport of the pro- 
position, are not sufficient to support it. Let. it be borne in 
mind what-the proposition is, viz: that the residence of a rail 
road corporation, is where it keeps its principal office. 

With respect to this proposition, there is, however, something 
more to be said. 

The decision in Rex vs. Gardner, Cowp. T9 is, that a corpo- 
ration, seized of land in fee for its own profit, is within the 
meaning of the Statute 43, Liz. ¢. 2, inhabitants or occupiers 
of such lands, and in respect thereof, liable in its corporate ca- 
pacity to.be rated to the poor. And Lord Coke, in his exposi- 
tion of the Statute of the 22 Hen. VIII, c. 5, says: “Every 
corporation and body politic residing in any county, riding, 
citie or towne corporate, or having lands or tenements in any 
shire, riding, city, or towne corporate quae propriis manibus et 
sumptibus possident et habent are said to. be inhabitants there 
within the purview of this Statute.’’ (2 Jns. 703.) ‘And he 
derives the word inhabitant from the word habdeo, and says that 
wherever a man has lands he inhabits; that if the man has 
lands in different places, he is an inhabitant of all of the places. 
(Jd: 702.) His words are, “although a man be dwelling in 
an house in a forraigne county, siding city, or towne corporate, 
yet if he hath lands or tenements in his own possession, and 
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manurance in the county, siding, citie or towne corporate where 
the decayed bridge is, he is an inhabitant, both where his per- 
son dwelleth and where he ‘hath lands or tenements in his own 
possession within this Statute. Mota, habitatio dicitur ab ha- 
bendo, quia que propriis manibus et sumptibus possidet et habet 
abi habitare dicitur.” Inhabitants is the only word used in the 
Statute. 

According to these authorities, certain corporations, for the 
limited purpose of a liability to taxation under these two Stat- 
utes of Henry VIII. and Elizabeth, are to be considered as 
capable of being “inhabitants’’—capable of being “ occupiers,” 
and as actually being “ inhabitants” or “ occupiers,”’ in all pla- 
ces in which they have lands or tenements. What Lord Coke 
meant by the word “‘residirg,” is not clear. He may -have 
meant that every corporation is to be considered as.residing in 
a county whose head resides in the county, or whose managers, 
or whose members reside in the county, or whose business or 
whose chief business is carried on in the county, or whose char- 
ter says, that it shall reside in the county. What is clear, 
however, is, that corporations, for the purpose of being taxed 
under these two Statutes, were held to be inhabitants of every. 
place in which they had lands or tenements. 

And if there is any English authority going to show that 
corporations are capable of being inhabitants, occupiers or re- 
sidents, under any rule of the Common Law, or under any other 
Statutes than these two, or under these two, for any other pur- 
pose than that of a liability to be taxed, I am not aware of the 
authority. 

Let it be admitted, however, that the English law was such, 
that under it corporations were not only capable of being in- 
habitants and residents, for all purposes, but were actually in- 
habitants and residents, for all purposes, in all places in which 
they either had lands or tenements, or in which they did bus- 
iness. Let this be admitted to have been the English law. 

Then, it follows, that.this is the law which Georgia adopted, 
when she adopted the English law generally. And it may be 
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oa that the law on this subject—the residence of corpo- 
rations, which Georgia adopted, was the law which was in force 
within her limits, at the time-when she was making her Consti- 
tution, and was therefore the law which she had reference to, if 
she had reference to any existing law, as the law for ascer- 
taining the residence of corporations. 

But this law is very different from what is assumed in the 
proposition of the defendants under consideration, to have been 
the law. In that proposition, the law is assumed to have been, 
that a corporation’s residence, is at the place at which it keeps 
its principal office; or say, at which it does its chief bus- 
iness, and at no other place. This law is, that a corpora- 
tion’s residence is not only at the place at which it keeps its 
principal office, but also at any place where zt has lands or ten- 
ements. 

And if this was the law which the Constitution had refer- 
ence to, and which, if any, it impliedly declared irrepealable, 
the Act of the Legislature in question cannot be in conflict’ 
with the Constitution, for that Act, in providing that rail road 
corporations may be sued wherever, by their engines, &c. they 
kill stock, does no more than provide that they may. be sued 
wherever they have Jands—they having lands wherever their 
engines go; and so, does no more than — that they may 
be sued, where they reside. 

But, indeed, it is not to be conceded, except for the sa‘xe of 
argument, that this was ever the English law, or that if it ever 
was, it was adopted by Georgia. Even if Georgia adopted the 
two Statutes of Henry VILL. and Elizabeth, together with the 
interpretation put on them, that they extended, by the use of 
the words, “inhabitants” and “ occupiers,” to corporations, 
there is much evidence going to show, that outside of those 
Statutes, she considered corporations as not being “ intiabi-’ 
tants” or ‘‘residents.”’ 

1. In a similar Statute of her own—the Statute of 1821, to 
authorize the Justices of the Inferior Courts tolevy extraordinary 
taxes for county purposes, she uses the word inhabitants, de- 
claring that thé Justices of the Inferior Courts shall. haye 
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power “to levy, upon the inhabitants of any county,ip which 
the said Justices may reside, a tax, extraordinary of the gene- 
ral. State tax.” (Cobb’s Dig. 184.) And yét, this power, as 
far as I know or believe, has never been considered as author- 
izing the Justices of the Inferior Courts to tax banks, rail 
roads or other corporations, although it is a power that author- 
izes them to. tax all “inhabitants.’’ Haye banks and rail 
roads ever paid tax under this power ? Have they ever paid 
the tax, either in the county in which they had lands—in 
which they were therefore inhabitants, if holding lands could 
make inhabitants, or in the county in which they had their 
chief office? Never, in either, I think. If they never have 
the inference is pretty strong, that the word “inhabitants,” in 
this Statute, was not intended to include corporations. “The 
Statute is over thirty years old. It is true, that the charters 
of some of these, corporations may, perhaps, exempt the corpo- 
rations from this tax; at least, as far as their stock is con- 
cerned. 

And if this be the interpretation which Georgia puts upon 
the word “inhabitants,” in a Tax Statute of her own, the ef- 
fect, may, perhaps, be thought sufficient to overbalance the ef- 
fect of the opposite interpretation, which Lord Coke puts upon 
the word in the English Statute. 

2. And the notion, that corporations have not been consid- 
ered, in Georgia, inhabitants or residents of any particular 
county or place, derives support from the nature of several of 
her genera] Tax Laws. ‘Thus, the Act of 1817, providing for 
a tax on bank stock, makes the tax returnable and payable, 
not to the Tax Receiver and Collector, respectively, of. any 
county, but to the Treasurer of the State. (Cobb's Dig. 1063.) 

The same thing, as to stock in the steamboat company, is 
done by the Act of 1821. (Cobb’s Dig. 1064.) And as to 
the stock in.rail roads, by the Act of 1850. (Jd. 1079.) , 

Whereas, the Act of 1830, (7d. 1067,) which is made for 
private bankers, &c. provides. that such bankers, &c. shall 
make their tax returns and payments to the Tax Receiversand | 
Tax Collectors of the counties; and thus, seems to say, that 
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as to them, they stund on a different footing from that of in- 
corporated banks, and are inhabitants and residents of the 
counties, like any other natural persons are. 

_If the true interpretation of these State Statutes be, that 
they do not include corporations, though ‘they use the word 
“inhabitants,” a foundation is laid for an inference, more or 
less strong, that the true interpretation to be put upon the 
Constitution, though it uses the cognate but narrower word, 
““ vesidés’’ is, that the Constitution does not include corpora- 
tions. 

But at least this much may be said with confidence: that 
from these Statutes no argument is to be drawn in favor of the 
proposition, that a corporation resides in the particular place 
in which it does its business. 

‘ 3. ‘On the other hand, the practice of suing banks in the 
counties in which they do their business, may be thought to 
furnish an ,argument in favor of the notion, that banks reside 
in those counties. The argument, however, will not bear ex- 
amination ; for why is it that suits are brought against banks 
in such counties: Because they are the counties in which 
banks do. their business ? No—but because they are the coun- 
ties in which the presidents or heads of the banks reside. These 
reside at the places at which the banks do their business; and 
it is upon them that suits against the banks have to be served. 

At least, this was so until lately. If it had been the law, 
that banks resided where they did their business, a different 
sort of practice would have grown up, viz: a practice of ser- 
ving suits on banks by the leaving ofa copy of petition and 
process at the place at which they did their. business; for it 
has been lawful to serve defendants by the leaving of such co- 
py at their residence, almost ever since Georgia became a 
State—ever since the passage of the Judiciary Act of 1778. 
( Watk. Dig. 220.) 

‘Recently, however, the law i in this respect was changed. In 
1845, the General Assembly passed an Act declaring, that 
** process POCMT, to the commencement of any suit against 
any corporation,” “may be executed, by leaving the same at 
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the place of transacting the usual and ordinary public business 
of said corporation,” &c. And the fact, that this Act was 
passed, is evidence that the Legislature thought the place 
of business of a corporation, not to be the place of its residence. 
Else, why pass the Act. 

And did the Legislature mean, even by this Act, to say, 
that the place of business is the place of residence? ‘The 
terms of the Act are consistent with that idea, but then they 
are by no means inconsistent with the idea, that the Legisla- 
ture intended nothing about residence—with the idea, that it 
considered corporations as not “ inhabitants’’—as not residents, 
—as not at all within the word of the Constitution—resides— 
and so, not inconsistent with the idea that the Legislature con- 
‘sidered them as subject to be made suable at such place as it 
might see fit to appoint. 

One thing, however, is clear, and that is this: if it was by 
this Act that the place of business of corporations, became also 
their place of residence, equally, by another Act, another place & 
may. become their place of residence—in other words, it is 
clear, that what shall be the place of residence of a corpor- 
ation, is a question over which the Legislature has power. 

Upon the whole, we avoid expressing an opinion as to whether 
the defendant’s proposition is true or not—the proposition, that 
the place of residence of a bank or rail road corporation, is the 
place at which it keeps its principal office, or does its chief 
business. The decision we make, turns upon another point— 
one as to which we have a clear view. 

It may not be improper, however, that I say for myself, 
that I incline, very strongly, to the opinion, that corporation 
deféndants, are not included in the words of the Constitution 
—the words “cases” ‘which shall be tried in the county 
wherein the defendant resides.” , 

When these or words of the same import were first used by 
the State, there were not, as I think, in existence, in the State, 
any corporations liable to suit; and so, not in existence any tobe 
of the defendants, that were in the contemplation of the ma- 
kers of the Constitution, when they said, defendants were to 











SUG Maid as 


i ERR a Ut a i IN 3 SIRT EL Ti RET ALEC Ma Se 


Pl i HE oc 


corporation has residence, and that that residence is its place 


-not-be subject to alteration or repeal by the Legislature, as it 





334 SUPREME COURT OF GEORGIA. 
Dayis and Redding vs. The Central RR. & B’kg Co. 









































be sued in the county in which they resided. The words were 
first used in the Constitution of 1777. 
In the view we take of the case, it may be conceded, that a 


of business; and yet, the Act in question.be constitutional. 
Do the words of the Constitution, “which shall be tried in 
the county in which the defendant resides,’’ mean to say, that 
the county in which a defendant resides, is to be ascertained, 
only by the law in force at the time of the making of the Con- 
stitution—that the law of residence, at that.time in force, shall 


is insisted by the defendant in error they do? In the opinion 
of this Court they do not. 

The words are satisfied, if the defendant be sued in that 
county in which he has been made to reside, by an Act of the 
Legislature. When, by a Statute, he has been declared, to re- 
side in a particular county, and he is afterwards sued in that 
county, why is he not sued “‘in the county in which” he “re- 
sides?” Had the words of the Constitution been, “ which shall 
be tried in the county in which the defendant resides—his res- 
idence to be determined by the law now’—(i.,e. the time of 
the making of the Constitution,) ‘in force’-—then, power over 
the law of residence would have been taken from the Legisla- 
ture. But these are not the words. And -what reason can 
there be, why the power of the Legislature over residence, as 
it respects defendants to suits, should be taken away, and yet, 
the power be left over residence, as it respects voters, road 
hands, militia men—persons in all other relations or capacities ? 

The sort of interpretation that would take from the Legisla- 
ture power over the law of residence, applicable to defend- 
ants, would equally take from it power over the law regulating 
county lines. The same Constitution declares, that all crimi- 
nal cases, with some exceptions, “ shall be tried in the county 
where the crime was committed ;” and that all cases respect- 
ing titles to lands, “shall be tried in the county wher¢ the 
land lies,” But has the Legislature, by this, been deprived of. 
power to say, after the time when a crime has been committed, 
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or when’a cause‘of action for land has arisen, that the county 


in which the crime was committed or the cause‘of action arose,. 


should have an addition made to it:here, or a subtraction from 
it there—should be divided into two counties? And yet, any 
change of this’ sort, made in the county, produges a change in 
the state of things, on which the fate of the suit is to depend. 

It adds to or diminishes the number of persons from whom the 
Jury is to be got—may alter the mode of reaching witnesses, 
and may make other changes affecting the suit.. 

It has never been thought, that by these words, the Legisla- 
ture has been deprived of any power over county lines. And 
the power over ‘county lines is one which the Legislature has 
exercised as often, perhaps, as it has any other. So, too, the 
Legislature has felt itself empowered to say what is residence, 
and it has said what itis. This it has done in a general Act, 
entitled “ An Act to more fully define the legal residence of 


citizens and inhabitants of this State.’ That is the Act of, 


1838. (Cobd’s Dig. 530.) The power of the Legislature to 
pass this Act, has never been questioned. This Act relates to 
the residence of ‘natural persons; but if the Legislature have 
power over the law of residence as to natural persons, they 
must, at least, equally have power over the law of residence, 
as to artificial persons. 

This Act may bé thought, perhaps, to throw some light on 
the question discussed‘in the first part of this opinion. The 
title of the Act is more fully to define the legal residence of 
citizens and inhabitants of this State—that is to say, of all 
who are citizens and inhabitants of this State. The preamble 
is equally broad. And yet, the body of the Act-restriets itself 
to defining the residence of natural persons, as if the opinion 
of the Legislature was, that natural persons had a residence, 
but that. artificial persons had none. 

Upon the whole, what we think was meant by the part of 
the Constitution in question, is this: that all civil cases are to 
be tried in the county in which the defendant’ resides—the 
county in which he resides being to be ascertained by the law 
of residence, which may happen to be in existence at the time 
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when the case arises, or perhaps, at the time when the case is 
to be tried. 


Having this view of this part of the Constitution, we of 
course have to regard the subject of residence, whether of nat- 
ural persons oreartificial persons, as within the eat of the 
Legislature. ° 


That being so, the question left, as to » the Statute’s being a 
violation of the State. Constitution, is, whether the Legislature 
intended, by the Statute, to say, that the residence of'rail road 
corporations, for the purpose of a liability to suit, should be 
deemed to be in the places in which, by the Statute, it author- 
ized suits against such corporations to be brought. 


The Statute declares, in substance, that rail road corpora- 
tions shall be suable in the several counties, through or into 
which their:rail roads pass. Suppos¢ it had said that such 
corporations should be considered as residing in such counties, 
for the purpose of a liability to suit in the counties? Ifit*had 
said this, it would, in the view which we have taken of the Con- 
stitution, have said nothing against the Constitution. And 
yet, what is the difference between this and what the Statute 
does say? In effect, it is nothing. And ought a Statute, 
which, in effect, differs in nothing from what would be'a con- 
stitutional Statute, to’ be itself considered’ unconstitutional ? 
Rather, in such a case, ought not every possible . presumption 
to be made to rebut the idea, that two departments of the Gov- 
ernment, both sworn to support the Constitution, had violated 
the Constitution? Most certainly. It, therefore, may.be well 
presumed, that the Legislature, in making these.corporations lia- 
ble to be sued in certain places, intended to make them, for the 
purpose of a liability to be sued in those’ places, ‘residents: of 
the places. Especially may this be prestmed, when the ques- 
tions, whether. corporations have residence’at: all—whether, if 
corporations have residence.at ail, the residence of these eor- 
porations, was not already, by the old law, in. the Places in 
which this Statute says they may be suéd—places in ‘which 
they had lands—places:in which, being common carriers, they — 
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must have been doing much of their business—are questions of 
too much doubt. ee 

[1.] This Court, therefore, cannot say that it considers this 
Act to be.a violation of the Constitution of the State. 

“Is the Act a violation of the Constitution of the United 
States—of the clause in that Constitution which declares, that 
no State shall “pass any” “law: impairing the obligation of 
contracts.” 

The argument for the defendant in error is, that the charter 
is a contract—that the law in existence when a contract is 
made, enters into the contract, as a part of it; that when this 
charter contract was made, there was a law in existence which 
rendered the place of the principal office of the corporation, the 
place of its residence, and another law, i. e. the State Consti- 
tution, in existence, which exempted the corporation from suit 
in every county, but the county in which was the corporation’s 
principal office ; that therefore, it was a part of the charter-con- 
tract, that the corporation should be sued in no other county 
than that in which was its principal office: but that this Stat- 
ute declares the corporation to be subject to be sued in certain 
other counties, and that therefore it impairs the obligation of 
the said contract. 

What has been said on the other branch of the case, shows 
that we consider this argument not to be good. The proposi- 
tion, that the law in existence at the time when a contract is 
made, enters into the contract as part of the contract, may, as 
a general proposition, be admitted. But in the first place, the 
law which, in this argument, it is insisted, entered into the 
contract, if it be a contract, is not, in the opinion of this Court, 
well stated. For although it may be true, as the argument 
assumes it to be, that a defendant is, by law, to be sued in the 
county in which he resides; yet, it is equally true, as we have 
endeavored to show, that the county in which a defendant re- 
sides, is to be whichever one the Legislature shall say it is to 
be. And this being so, if any law, as to residence, entered in- 
to this charter-contract, it was not the law of residence in ex- 
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istence at the time of the making of the charter-contract, ab- 
solutely, but that law conditionally—that law, on condition 
that the Legislature should not see fit to change it. ‘ 

And in the second place, even if the law were well stated, 
yet, it happens to be such law as constitutes an exception to 
the general proposition, that the law enters into contracts and 
makes a part of them. This law is law which concerns not 
the right, but the remedy. A suit is a remedy, and venue is 
but an incident of a suit. 

The law of the venue of a suit, is more intimately related to 
remedy, than is the law of limitations or the law of registry; 
and laws of limitation and of registry have ever been held to 
be laws which solely concern remedy; and so, to be laws 
which do not enter into and become a part of contracts. 

If the law of venue becomes a part of a contract, then so 
also must the law organizing the Judicial office, the law regu- 
lating pleading, appearance, evidence, Jury trial. 

This Court was organized after the grant of the charter to 
this corporation was made. What jurisdiction, therefore, has 
it over this case, if the law that entered into the charter was, 
that only Courts in existence at the time when the charter was 
granted, were to have jurisdiction over the corporation. 

[2.] This Statute, in the opinion of this Court, does not vi- 
olate the Constitution of the United States. 

It seemed to be assumed in the argument of the Counsel for 
the defendant, that this Statute imposes novel, if not oppres- 
sive terms of defence on the rail road corporations of the 
State. 

I will say a word as to this. 

The principle of this Statute is, that in certain suits against 
the rail roads, the venue of the suit shall be the venue of the 
wrongful act. 

This principle is certainly not a novel one. It is the prin- 
ciple of the Common Law. It isa principle sanctioned and 
affirmed by a Statute as old as the time of Richard IZ. It is 
a principle which lies at the foundation of the doctrine of ve- 
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nue, as practised in England up to this day. The principle 
rests on the maxim, that vicini vicinorum facta presumuntur: 
scire—a maxim that makes the suit seek the witnesses, rather 
than the witnesses seek the suit. 

It is true, that in the course of time, this principle has, in 
England, undergone modification. But the modification has 
been to the disadvantage of defendants. Certain actions have 
been permitted to become transitory—the meaning of which 
is, that they may be brought in avy county. These are. per- 
sonal actions. And these actions, when brought in any coun- 
ty, even if it be one ever so distant from that. in which the 
cause of action originated, have to be tried where brought, un- 
less the defendant shall make a special affidavit that he has a 
Witness in the county in which the cause of action arose. If 
he makes such an affidavit, he may, in general, have the case 
transferred to that county—never to the county of his resi- 
dence, except when the county of his residence may happen to 
be that in which the cause of action arose. (Bac. Abr. “ Ac- 
tions, Loc. and Trans.”’) | 

This is the present state of the law of England. And we 
hear of no complaints, on the part of defendants, in England, 
that the law, even in this state, is oppressive upon them.. But 
how much more oppressive a law is it than the law declared by * 
the Statute in question. By that law the county in which the 
defendant is to be sued, is not to be any county at the option 
of the plaintiff—it is to be only the county in which he does 
the act for which he is sued. THe is to be sued in that county 
only in which his witnesses, it is to be presumed, will be most 
at his command. He is merely put upon the footing on which 
the Common Law puts all defendants, and the footing on which 
our own Constitution puts all defendants in criminal cases. 

That a defendant is to be sued in the county in which he 
resides—this, in truth, is the novel rule—the rule that most 
lacks the sanction of an old and a wide experience. 

And even if the rule established by this Statute be hard 
upon defendants, how very much; harder would any other rule 
be upon plaintiffs. The rule that should require the plaintiff 
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te bring his suit in Savannah, for the loss of a pig or a cow, 
“would, in most cases, be equivalent to the denial of a suit at 
all. Plaintiffs living at distant points on the rail road from 
Savannah, could not afford to pay the expenses that works be 
incident to such a suit. 

In the opinion of this Court, the judgment of the Court be- 
lew, holding this Statute to be unconstitutional, ought to be 
reversed. 

And this disposes of the case sodien the Central Rail Road 
& Banking Company. 

And from that case, there is nothing to distinguish the case 
against the Macon & Western Rail Road. 

So the same judgment, in that case, ought also to be re- 
versed. 





No. 61.—Moszs D. Barnzs, plaintiff in error, vs. Epwarp 

L. StRoHECKER and another, defendants. E. L. Stroweck- 

‘ ER and another, plaintiffs in error, vs. Moses D. BaRNzEs, 
defendant. 


[1.} When a day is appointed for the payment of money or part of it, or do- 
ing any other act, and the day is to happen after the thing which is the con- 
sideration of the money, or other act, is to be performed, no action can be 
maintained for the money or other act before the performance, for in these 
cases the doing of the act is manifestly a condition precedent to the payment 
of the money. 

[2.] In some cases of mutual dependent covenants, which are conditions pre-- 
cedent, where several acts are to be performed, if the covenant has been in 
part executed, and the plaintiff has performed a part of those acts, and for 
the residue a compensation can be given in action for breach of covenant, 
then he may maintain an action without averring performance. 

[%] The Jury being out in charge of a case, the Court adjourned, giving 

them permission, in the hearing of Counsel, who made no objection, when 

they had agreed upon their verdict, to disperse, and return that verdict in 
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the morning. The Jury agreed upon a verdict that night, as follows: 
“We, the Jury, find for the plaintiff.” On the next morning, when they had 
assembled, the Court permitted them to amend the verdict according te 
the statement of the foreman ; when a finding for the plaintiff to the full 
amount of his claim was inserted: Held, that this was regular and proper ; 
that the intendment of the verdict, as first agreed upon, was a general 
finding; that is, a finding for the whole amount of plaintiff’s claim, and that 
the amendment was nothing more than expressing this specifically. 


Debt, in Bibb Superior Court. ‘Tried before Judge Powsrs,. 
November Term, 1854. ‘ 


This was an action brought by E. L. Strohecker and Robert. 
F. Baldwin, executor of Joseph A. White, against Moses D.. 
Barnes, for the rent of a house in Macon called the ‘“ Winn 
House.” The plea of defendant was the. general issue and 
total and partial failure of consideration in'this: that plaintiffs, 
by their contract, were bound to put certain repairs on the 
house by the 1st of October, 1852, when the rent was to com- 
mence ; that they did not make the repairs; and that, conse- 
quently, defendant could not occupy the house. The following 
testimony was introduced by the plaintiffs: — 


Smith Terrill testified, that about the 1st of October, 1852, 
defendant, who was then living in a house rented from witness, 
requested permission to remain in it a few days longer, stating 
that he had rented the Winn House from the 1st of October, 
but that it was to have some repairs. Witness assented, and 
defendant did remain until the 9th of October, when he moved 
into the Winn House, where he remained until the 12th of Oc-. 
tober, when he left it. In the same conversation, defendant 
offered to exchange the Winn House for witness’ house, which 
witness declined. 

Dr. Lightfoot testified, that he saw defendant during the 
time he (defendant) was living in the Winn House, and that 
he offered to sub-let the house to witness; defendant complain- 
ed that the house was out of repair, and witness heard work- 
men then at work in the house. 

Peter Arnold testified, that he had been employed by the 
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plaintiffs prior to the 1st of October, to repair the house, and 
went there for that purpose with other workmen, but that the 
woman then in possession refused to let them enter the house, 
and set dogs on them and drove them away. 

For the defence, B. F. Griffin testified that about the last 
of October, 1852, he had rented the Winn House, under an 
agreement with both parties, and was to pay the rent to whoever 
lost this case; that the house and lot needed much repairing, 
and that White, the testator of one of the plaintiffs, told him 
that they had agreed with defendant to put certain repairs on 
it, at the time he agreed to rent it; the.repairs were then not 
all done. Witness stated that he had heard that defendant 
left the house because his wife could not bear the smell of paint. 

The evidence: being closed, the Counsel for defendant re- 
quested the Court to charge, that if they believed that when 
the contract of rent was made, that the plaintiffs agréed to 
give possession by the 1st of October, and to make the repairs 
by that time, that these were conditions precedent, and if not 
complied with, the plaintiffs cannot recover. Defendant also 
requested the Court to charge, that if nothing was said as to 
the time when the repairs were to be made, that the law im- 
plied that they were to be made within a reasonable time ; and 
if they were not done by the 1st of October or within a reason- 
able time thereafter, that the defendant had a right to aban- 
don the contract. 

The Court charged as requested on the first point, but refu- 
sed to charge as requested on the second. 

The plaintiff’s Counsel requested the Court to charge, that 
the contracts for rent and for repairs were independent agree- 
ments, and that the furnishing the repairs, especially if no 
time was fixed for it, was not a condition precedent to plain- 
tiff’s right of action—this charge the Court refused to give; 
but charged the Jury according to the first point requested by 
the defendant; and also, that if they believed, that by going 
into the house the defendant had waived his right to have the 
repairs done as a condition precedent, that they should find for 
the plaintiffs. To these charges and refusals to charge, error 
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is assigned on different points by both parties. The Jury 
found a verdict, during the night, as follows: “‘We, the Jury, 
find for the plaintiff,” and ‘the Jury dispersed. This was by 
leave of the Court, previously given. 


On next morning the Jury returned, the verdict into Court, 


when the Court permitted them to amend the verdict, by sta- 
ting the amount which they found for plaintiff; and this decis- 
ion is assigned as error. 

The defendant moved fora new trial, on the ground of 
error in the Court, in its charge, on the ground that the ver- 
dict was contrary to law and the charge of the Court; and 
contrary to the decided preponderance of the evidence; and 
also on the ground of newly discovered testimony. 

In support of this last ground, he read the affidavits of Al- 
fred Griffin and O. P. Fitzgerald, as to the condition of the 
house and lot in December, 1852, showing that the repairs in 
question had not then been made; and the defendant swore 
that this evidence had come to his knowledge since the trial. 

The motion for a new trial was over-ruled by the Court, and 
this is assigned as error by the defendants; and both parties 
have sued out writs of error on the respective points above sta- 
ted. 


LanreR & ANDERSON, for Barnes. 
RuTHERFORD, for Strohecker. 


By the Court.—Staxnes, J. delivering the opinion. 


This was an agreement by Moses D. Barnes with the exec- 
utors of Joseph A. White, by which the formercontracted with 
the latter, sometime previously to the Ist October, 1852, to 
rent from them a house and lot in the city of Macon, for one 
year from that date, if the said executors would put certain re- 
pairs upon the premises ; no time being specified by which the 
repairs were to be finished. 

[1.] The reasonable construction to be placed upon such a 
transaction is, that the contemplated repairs were to be placed 
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upon the premises before the tenant was-to enter, or within » 
reasonable time thereafter. It is to be presumed that a tenant 
thus contracting, stipulates for repairs of which he shall have 
the benefit during the whole term for which he pays, and that 
as a consequence, he requires them to be finished by the com- 
mencement of that term, or within a reasonable period thereaf- 
ter; and of course, as a condition precedent to the payment of 
the rent. | 

If this were the contract, no action can be maintained against 
the tenant in this case, for that rent, unless this condition was 
performed; provided, the executors were not released from the 
agreement by any act of the tenant. 

Such is the language of the elementary dicta, and of the ca- 


ses cited by the Counsel for the executors, in these cases. The 


true rule being succinctly contained in the case of Thorpe vs. 
Thorpe, (1 Salk. 171,) as follows: ‘‘When'a day is appointed 
for, the payment of money or part of it, or doing any other act, 
and the day is to happen after the thing which is the-consider- 
ation of the money, or other act is to be performed, no action 
can be maintained for the money or other act before the per- 
formance ; for in these cases, the doing of the act is manifestly 
a condition precedent to the payment of the money.” (12 
Mod. 462. _Dyer, 76. 1 Lord Ray. 665.) 

It has been urged before us that these covenants were, in 
the beginning, independent of each other. 

We cannot conceive how such an agreement can be regarded 
in this light. Theeffect of such acontract, as we have seen,, is, 
that the tenant agrees to rent the premises for one year from 
a given day, and to pay a specified sum, if the landlord will’ 
put certain repairs upon them by the commencement of the 
term, or within a reasonable period thereafter. The landlord 
undertakes to do this, and the contract is made: Can these 
covenants, ex vi termini, and in the very nature of Matin be 
aught else but dependent? 

[2.] In some cases, however, of mutual dependent covenants, 
which are conditions precedent, where several acts are to-be 
performed, if the covenant has been in part executed, and the 
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plaintiff has performed a part of those acts, and for the resi- 
due a compensation can be given in action for such breach of 
covenant, then he may maintain an action without averring 
performance. “Boone vs. Eyre, (1 H. Black. 273.) * 

But these are cases in which the mutual covenants go only 
to a part of the consideration ; and it is reasonable, therefore, 
that the party should not be held to a strict compliance as a 
condition precedent. In the case last cited, for example, the 
plaintiff, for a certain consideration, conveyed to the defendant 
the equity of redemption in a plantation, together with the stock 
of negroes upon it, in the’ West Indies, and “‘covenanted that 
he had good title to the plantation, was lawfully possessed of 
the negroes, and'that defendant should quietly enjoy.” The 
breach assigned, was non-payment of consideration, and the 
plea filed was, that plaintiff had not a good title to all the ne-. 
groes, and so could not convey. 

It will be observed, that the breach goes to a portion of the 
negroes only—a part of the consideration. But as it appeared 
that the plaintiff had conveyed the equity of redemption to the 
defendant, who had gone into the enjoyment of the same, and 
thus the covenant was, in part, executed, it was thought to be 
“unreasonable that the defendant should keep the plantation, 
and yet refuse payment, because the plaintiff had not a good 
title to all the negroes.’”” And hence, Lord Mansfield said, 
“‘ Where mutual covenants go only to a part of the considera- 
tion, the defendant shall not plead it as a condition precedent. 
If this plea were to be allowed, any one negro not being the 
property of the plaintiff, would be a bar to the action.” See 
also notes to Pordage vs. Cole, (1 Saund. R. 320, e.) 

We cannot do better than to take the case of Hill vs. Bish- 
op, (2 Ala. 320,) which was also cited by the Counsel for the 
plaintiffs, as an illustration of the true distinction here. In’ 
that case, it was held, that ‘“ where the defendant covenants to 
pay a certain stipulated rent for certain premises, and is let into 
possession, and continues to enjoy it until the end of his term, 
it is no defence to an action of covenant, that the plaintiff had 
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omitted to make certain improvements and repairs to the leased 
premises.” In that case, Judge Goldthwait says, “the con- 
tract of lease was executed, and it would seem absurd to con- 
clude that the right to receive the stipulated rent could be lost 
by the omission of the plaintiff to insert a pane. of glass, or to 
erect a corn-crib.” 

Here, again, it willbe remarked, the decision is put, upon 
the principle, that the contract. had been in part performed, 
the consideration in part enjoyed by the tenant, and the cove- 
nant, therefore, so far as it was unperformed, (and it was on 
this he was relying) went only to a part of the consideration ; 
hence, it was held just that he should be thrown upon his action 
for damages, and not be allowed to plead that condition which 
had been in part performed, as a condition precedent. 

The difference, in principle, between this and the case before 
us, will be readily seen. The consideration here has not been, 
in part, enjoyed by the tenant. His moving into the house 
and remaining there three or four days, the repairs not having 
been finished, and leaving, as might reasonably be inferred, 
because they had not been finished, was not an enjoyment of 
any part of the consideration, in the eye of the law. It was, 
rather, evidence of the.total failure. of the -consideration for 
which he had contracted to pay, viz: the occupancy, for a year, of 
the premises, in a specified state of repair. And therefore, it 
‘cannot be said, now, that the covenant on which he is relying 
for his protection, goes only to a portion of the consideration, 
he having enjoyed the consideration in part. But it falls with- 
in the category of mutual dependent covenants, going to. the 
whole consideration. And in such cases, they may be pleaded 
as conditions precedent. 

The principle is not, as the lainions Counsel for the execu-- 


‘tors argued, that if there were a part performance; that. is, 


something done on the part of the plaintiffs, which had not 
been enjoyed by the tenant, that then the covenant could: not 
be pleaded as a condition precedent; but it is that the defend- 
ant must have enjoyed a part of the consideration ; in which 
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(Comyn’s Land §.T. 528. Campbell vs. Jones, 6 D. §& #. 
570.) y . ’ 

It was urged, that the covenants in this case, if dependent 
at: first, and.if the repairs were to be made by the executors 
before the commencement of the tenancy, were made independ- 
ent; and consequently, the execution of the repairs, as a ‘con- 
dition precedent, dispensed with by. the acts of the tenant, (in 
taking possession on the 9th of October,) which amount to a 
waiver of the same. 


We do not so regard the case made by the facts. We can- 
not see how such circumstances can be regarded as evidence 
that the tenant waived the repairs or acquiesced in their not 
being completed. On the contrary, it seems directly inferable, 
from the testimony, that he left the house because the repairs 
were not made. The facts, therefore, can show nothing more 
than that the tenant, by thus going into the house, may have 
waived the execution of these repairs before.the 1st of Octo- 
ber, as a condition precedent to his taking possession at that 
time; but they do not and cannot show, that he had waived 1 
their being completed in a reasonable time thereafter. 
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For the above reasons, we think the Court should have given the 
whole of the charge, as requested by the Counsel for the de- 
fendant, with the modification, that the Jury might look to the 
removal of the defendant into the house, and the associated 
acts; and if they believed that he thereby waived the repairs, 
as a condition precedent to his taking possession on the Ist of 
October, they might so find; but that in such case the repairs 
were still to be done in a reasonable time thereafter; and if 
they had not been done, the defendant had the right to aban- 
don the contract, and the plaintiff could not recover. 


As the charge was given, we think that the minds of the 
Jury were rather directed to the conclusion, that they might 
properly consider and determine, from the facts, whether or 
not the defendant had not altogether waived the repairs, by 
going into and leaving the house as he did; and if they found 
this to be so, they should find for the plaintiffs. There was 
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nothing, in the evidence, which could authorize this view of the 
case. ? 

[8.] The Court was right in permitting the verdict to be 
amended. The Jury being-out in charge. of the, case when 
the Court adjourned at evening, were permitted, by the Court, 
to disperse when they had agreed upon their verdict; that per- 
mission being given in presence of the Counsel, who did 
not object. The Jury agreed upon their verdict that night, as 
follows :.‘*We, the Jury, find for the plaintiff.” On the next 
morning, when they had assembled, the Court, finding the ver- 
dict thus informal, directed the same to be amended according 
to the statement of the foreman, in the presence of the Jurys 
as to the amount which they intended to find. 

Now, the fair legal intendment of the verdict, as first agreed 
upon, (it being » general finding for the plaintiff,) was a find- 
ing of the whole amount claimed by. him. It appears, there- 
fore; to have been simply an omission on the part of the Jury, 
in not at first specifying the full amount claimed. And this 
omission was what the Court permitted to be supplied. If 
there had been a material change or alteration in the verdict 
allowed, the’case would have been different, and-might have 
created some difficulty. 

As the case goes back, it is unnecessary for us to notice the 
ground presented in the motion for a new trial, on account of 
newly discovered evidence. 

Judgment reversed. 











No. 62.—FrepMan & Benson, plaintiffs in error, vs. CARHART 
Brotuers & Co. defendants. 


{1.] One partner may acknowledge service of a writ, in the name of the part- 
nership, if he does it in the presence of the other partner, and with his con- 
sent. , 
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[2.] The Constable’s return on a Justice’s Court warrafit, may be amended 
after judgment. f 

[3.] The Act of 1852, enlarging Justice’s Court jurisdiction in the City of 
Macon, extends the enlarged jurisdiction to the case of joint promisors, some 
-of whom reside in Macon and some in districts outside of Macon. 


Certiorart, in Bibb Superior Court. Decision by Judge 
POWERS. ' 


Carhart Bros. & Co. sued Freeman & Benson, in the Justi- 
ce’s Court of the City of Macon, on certain notes of Forty-five. 
Dollars-each, in different cases. Service of the summonses 
was acknowledged by Freeman, signing the firm name of Free- 
man & Benson. Benson resided out of the City’ District, in 
Vineville. Judgment was given in the cases, and fi. fas. is- 
sued and levied, when defendants came into Court and moved 
to set aside the judgments, on the ground of the want of ser- 
vice, and on the further ground, that Benson resided out of 
the district, and that the Court had assumed jurisdiction for 
sums over thirty dollars; and that, especially, they had no ju- 
risdiction for that amount, over one residing in a district where 
the Justice’s Court has only jurisdiction for thirty dollars. 

On the hearing of this rule, the Court permitted the Con- 
stable to amend his return on the summonses, by stating, that 
when Freeman wrote the acknowledgment of service, Benson 
was present and sanctioned it. The Court refused the motion 
to set aside the judgments, and the defendant took the case by 
certiorari to the Superior Court, which Court sustained the ac- 
tion of the Justice’s Court; and upon this decision error is as- 
signed. 


Lanier & ANDERSON, for plaintiff in error. 
Strusss & Hit, for defendant in error. 
By the Court.—BEnnine, J. delivering the opinion. 


[1.] A deed executed in a partnership name, by one of the 
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partners, in the presence of the other and with his .consent, 
binds the partnership. (4 Durn. § E. 818. am vs. Burn, 
3 Ves.) 

If a deed so executed is good against the satel 
much more is an acknowledgment of the service of a writ:good 
against a partnership, when the acknowledgment is made by 
one of the partners, in the presence of the other and with his 
consent, for such an acknowledgment need not be under seal. 

This being so, the acknowledgment of service by Freeman, 
in the name of Freeman & Benson, bound Freeman & Benson, 
if Benson was present at the acknowledgment, and if he sanc- 
tioned the acknowledgment. 

And that Benson was so present, sanctioning the acknowl- 
edgment, the Constable shows hy the amendment which he 
makes to his return. 

[2.] This amendment, though made after fasiaeeet was not 
made too late. Ingram § Little, (15 Ga. R.) 

The effect of the Act of 1852, was merely to make the Jus- 
tice’s Courts of the City of Macon larger than they had been— 
to make that jurisdiction which had been sufficient to include 
thirty dollar cases, sufficient to include fifty dollar cases. 

[3.] If, therefore, before the passage of the Act, those Courts 
had jurisdiction of thirty dollar cases against joint promisors, 
some of whom resided in Macon and some in districts outside 
of Macon, after the passage of the Act, those Courts had’ ju- 
risdiction of fifty dollar cases against such promisors. 

The judgment of the Court below, therefore, ought to be af- 
firmed. 
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No. 63.—Rosert Corry, adm’r, &e. -plaintiff in error, vs 
Nicnuo.as Tompkins, defendant in error. 


[2-] It is not error in the Court to refuse to repeat a charge which it has al- 
ready given. 


In Equity, in Heard Superior Court... Tried before Judge 
©. Warner, November Term, 1854. 


Nicholas Tompkins filed his bill against Robert Corry, as 
the administrator of William J. Germany, alleging, that in 
1839 he sold and conveyed to Germany certain lands and 
mills for $16,000, taking the notes of Germany and a mort- 
gage on’ the premises ; that about ten months thereafter, at 
the urgent solicitation of Germany, he re-purchased the pro- 
perty at $11,000, which was\to be credited on Germany’s 
notes; and to perfect titles, the mortgage was to be foreclosed 
and a sale made; that complainant went immediately into 
possession and has remained ever since; that in 1842, Ger- 
many died and Corry was appointed administrator on his es- 
tate; that Corry, as administrator, has commenced suits for 
the land, which are still pending; that the proceeding to 
foreelose the mortgage is also pending. The bill prayed an 
injunction and a‘specific performance. : 

The answer denied all knowledge of the re-sale, and held 
the complainant to strict proof; expressed the belief of the ad- 
ministrator, that Germany had made large payments on the 
notes, amounting to at least. $6,000, and that when proper 
credits were given, there would not appear to be as much as 
$11,000 still due to Tompkins; and prayed, that if there was 
a specific performance, there also might be an accounting and 
a decree for Tompkins to pay to him any overplus of the $11,- 
000, after paying the balance due on the notes. 

On the trial, evidence was intrcduced by complainant, to 
prove the re-sale as charged. There was also the evidence of 
one witness for defendant, that “his first understanding from’ 
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the parties was, that Germany paid Tompkins $8,000 in lands, 
which property he afterwards saw in the possession and control 
of Tompkins.” Counsel of defendant requested the Court to 
charge the Jury, “that they must look into the payments :be- 
tween the parties; and if they found that Tompkins was over- 
paid, they must decree the amount over-paid hack to defend- 
ant, before they can give complainant a decree for specifie per- 
formance.”” Which charge the Court refused to give, and this 
is assigned as error. . 


Moreay, for plaintiff in error. + 
B. H. Hu111, for defendant in error. 
By the Court.—Lumrxin, J. delivering the opinion. 


In October, 1837, Nicholas Tompkins sold to Wm. J.. Ger- 
many a tract of land, for the sum of $16,000; and for the 
purchase money he took Germany’s notes, due as follows :-— 
$3,000 due January 1, 1841; $3,000, due January 1, 1842; 
$3,000, due January 1, 1843, and $4,000, due January 1, 
1844, besides $3,000, which was paid in cash. To secure the 
notes, ke took a mortgage on the premises. In 1840, Ger- 
many re-sold the land to Tompkins, on the following terms, as 
stated by a witness, who took it down in writing at the time: 
“ Tompkins was. to take the land back at $11,000, in. Germa- 
ny’s notes; and as Germany was involved, and these exeeu- 
tions against. him, Tompkins was not to take a deed from Ger- 
many,, lest the land should be-made subject to the executions ; 
but Tompkins was to foreclose the mortgage and have the land 
sold and bid it in, let it bring- what it might. Gernfany was: to 
have credit on. the mortgage for $11,000, in the notes which 
Tompkins held on him, for the original purchase money ; that 
Tompkins was owing Germany, on sundry accounts, about 
$1800, which was agreed to be placed as a credit on the. last 
note due, which they called the large note, for $4,000, be- 
cause they wanted the mortgage foreclosed on the notes which 
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fell due first, that it might be done as soon as possible; that 
the credit of $11,000 was not to be entered on the notes then, 
but when the mortgage was foreclosed ; and there was'to be no 
interest charged either way.” 

Under this contract, Germany gave immediate possession, to 
Tompkins, of the premises. This was the testimony of Josiah 
-Jacobs, the witness who in the suit, hereinafter mentioned, tes- 
tified as to the contract. Subsequently, Germany died; no 
farther steps having been taken in the matter; and in 1845, 
Corry, his administrator, brought his action of ejectment against 
Tompkins and his tenants, to recover back the premises. 
Tompkins filed his bill in Chancery, for injunction of the eject- 
ment suits, and for specific performance of the contract, as to 
the foreclosure of the mortgage, &c. The bill alleged, sub- 
stantially, the foregoing facts. 

The answer of Corry set up the Statute of Frauds as a de- 
fence against the contract; and asserted, there were credits to 
which the notes were entitled. The testimony of the complain- 
ant has been stated, with the exception of some corroborating 
proof as to the agreement of re-sale. The defendant offered 
no evidence, and the Jury decreed a specific performance for 
foreclosure, upon the payment, by Tompkins, to the defendant, 
of $1348 61. 

The complainant moved for a new trial, on the grourd that 
the verdict was contrary to and without evidence; which mo- 
tion being refused, the Solicitor for the complainant excepted 
and brought up the case to this Court. 

There not being a scintilla of proof to warrant the verdict, & 
new trial was awarded. ‘The Jury, in the face of the facts as 
testified to by Jacobs, computed the interest on the $11,000 
against Tompkins, from the time he went into possession of the 
land, in the fall of 1840, and deducted the notes of Germany, 
as credits or payments, as they severally fell due, and setting 
off one against the other, struck the balance; whereas, in 
truth, according to the evidence, there should have been a de- 
‘cree for Tompkins. 

VOL xvul.—45 
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~ Germany was still owing Tompkins ‘the three first instal- 
ments for the land, of $3,000 each, making $9,000, and $2,200 
on the last or large note, as the parties called it, viz: $4,000, 
with a credit of $1800, making the whole amount of Germany’s 
indebtedness to: Tompkins, $11,200. From this sum deduct 
the $11,000 owing by Tompkins to Germany, on the re-pur- 
chase of the lead and it leaves a balance, in favor of Tomp- 
kins, of $200. 

Consequently, this Court determined to send the case back, 
remarking, when it was before up, that “on the re-hearing, it 
would be competent for the defendant to offer proof of pay- 
ments by his intestate, provided any were made. If this 
should be done, and the mortgage debt be found to be over-paid, 
Tompkins must discharge the amount before he would be enti- 
tled to a decree for the re-conveyance of the land.” 


Upon the last trial, the depositions of William Wilson were 
taken and read to the Jury, and was the only additional testi- 
mony which was not offered on the first trial. He swore, that 
he understood, from Germany and Tompkins, that Tompkins 
sold Germany his grist and saw-mill, together with six lots of 
land, for $16,000; that it was in the fall of 1839 or 1840; 
and witnesses’s first understanding from the parties was, that 
Germany paid Tompkins $18,000, consisting of land, which 
property he afterwards saw in the possession or under the con- 
‘trol of Tompkins.” 

The cause being closed, after argument, the Court charged 
the Jury, amongst other things, that they must be satisfied, 
from the evidence, of the existence of the mortgage and notes 
upon which it purported to be founded, at the time of the exe- 
cution of the contract sought to be. performed ;, and -that. the 
amount of indebtedness appearing upon the notes, was unpaid 
at the time of the agreement set up, and prayed to be enforced.’ 

Counsel for defendant requested the Court to charge, that 
before a decree for specific performance could be rendered, the 
Jury must look into the payments between the parties, and if 
they found that Germany had overpaid Tompkins, they must 
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decree ‘the excess to Corry before the complainant was entitled, 
to.the relief which he asked.” | ' . 

This request the Court refused to-eharge, and Counsel. for 
the defendant excepted. ; 

Why Judge Warner refused to give the charge’as request- 
ed, does not appear. We apprehend it was for the reason, that 
he had already'instructed the Jury, in substance, to the same 
effect. And in fact, the charge given was broader than that 
which was requested. It was, that'unless the Jury found that 
there was at least $11,000 due and unpaid, in the Germany 
notes, at the time of the second contract, no decree-of foreclo- 
sure could be rendered : whereas, by the charge, as asked, if 
the Jury found that the mortgage debt was overpaid by dis- 
charging the excess, the complainant would be entitled to a 
decree for specific performance. One thing is indisputable— 
the charge, as given, covered the issue—debarred the defend- 
ant of no right—shut out no testimony. If left the question 
of payment, as sworn to by the witness, Wilson, fully open to 
the consideration of the Jury. And if, after weighing it, the 
Jury had found that Germany did not owe Tompkins $11,000 
upon the mortgage, a verdict for the defendant was inevitable. 

The truth is, the Jury must have concluded that Mr. Wil- 
son was mistaken. And it is not strange that they did. All 
the proof goes to show, that in addition to the lots of land of 
unascertained value, conveyed by Germany to Tompkins; $16,- 
000 was the ‘purchase money agreed to be paid for the land, 
That $3,000 was paid at the time, leaving a balance of $13,- 
000 still due, for which the four notes of Germany were taken, 
that is,-three for $3,000 each. and one for $4,000. Would 
this have been done, if, instead of $3,000, as proven by Jacobs, 
$8,000 had been paid, as testified to by Wilson? The. facts 
and figures are irreconcilable with this hypothesis, to say no- 
thing of the unlikelihood that Tompkins should, at the time of 
the re-sale, have,retaired the notes of Germany, when these 
notes had been overpaid. That he should have kept possession 
of these notes, to the amount of $11,000, notwithstanding he 
owed Germany that sum, is natural enough; for it was the 
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agreement that this should be done for the purposes of the fore- 
closure,‘ to perfect the title. That he should ‘have held them 
with a small balance in-his favor, after setting off the $11,000 
due by him, is nothing improbable. But that: he should have 
kept them open for five thousand dollars more than was due, 
and which should have been deducted from the price of the 
land at the date of the first sale, would require the strongest 
proof to carry conviction tothe Jury, in the face of the facts. 
before them. 








No. 64.—Nicnotas Tompkins, plaintiff in error, vs. THE 
State or GEorGIA, defendant in error. 


[i.] If two or more embark in a common enterprise, the acts and declarations 
of each of the confederates, made or done in pursuance of the preconcerted 
agreement or understanding, are evidence against the other; and whenev-- 
er enough of evidence is given in, as will conduce to prove a prima facie 
case of concurrent or joint action, the whole transaction should be submit- 
ted to the Jury. 

[2.} It is competent toprove thata party has assigneda false reason for his con- 
duct, as it serves to convict him of the true one. 

[3.] Where two assaults and batteries are committed’on the same day, with- 
in a short period of each other, it is competent for the Solicitor General, 
under the same indictment, to try the defendant for either: but he cannot 
submit both to the Jury at the same time; especially, if no proof has been 
‘offered as to the second, except only for a limited purpose, and not to es- 
tablisk, fully, the guilt or innocence of the accused. 

[4.] Ifthe Solicitor fail to support the one by proof, can he abandon that and 
proceed to try the defendant for the other? Quere. . 


Assault and battery, in Heard Superior, Court. Tried be- 
fore Judge O. WARNER, November Term, 1854. 


Nicholas Tompkins was placed upon his trial for an assault 
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and battery upon one William F. Crockett. It appeared that 
Tompkins and some others left Franklin one afternoon’ about 
dusk, and near the bridge, on Tompkins’ road to his home, 
wagon overtook him with Crockett—Phillips and McDaniel 
in it. A quarrel ensued—(about which the evidence was very 
contradictory)—Crockett jumped out of the wagon and ad- 
vanced towards Tompkins, who struck him with a stick. Me- 
Daniel then threw a rock at Tompkins. The matter was qui- 
eted, and they started on. Counsel for Tompkins proposed 
to prove, that McDaniel jumped out of the wagon to help 
Tompkins; that one.of the crowd in the wagon was seen to 
pick up rocks and put them in his pocket, before the wagon 
started from town; and that one Foster James, a. brother-in- 
law of Crockett, threw rocks at Tompkins just before the wagon 
overtook him, and that James then went up and urged on the 
difficulty ; all of which was offered to prove a. conspiracy to 
mob Tompkins, The Court rejected the evidence, unless no- 
tice of the conspiracy was brought home. to Tompkins. To 
which deeision Tompkins excepted. 

Crockett, when examined, stated that he was a Justice of 
the Peace and was going, that evening, to prepare a certiorari 
bond for one James F. Bevis. Bevis was offered as 4 witness, 
to prove that Crockett saw him at the Cross Roads that evening, 
and said nothing about a certiorari bond, kc. The Court re- 
jected the evidence and Tompkins excepted. 

Crockett also stated, on examination, that he had no desire 
for a difficulty, and desired peace. It was proven that he said 
the same thing after the battery. The Court admitted evi- 
dence, to show that he afterwards, on the same evening, threw 
other rocks at Tompkins, after the party reached the Cross 
Roads, for the sole purpose of disproving his professions of 
peace. This evidence showed another rencontre at the Cross 
‘Roads. The Solicitor, in-his argument, relied on this second 
rencontre, to convict for a battery. Counsel for Tompkins ob- 
jected, as the evidence was admitted for a different purpose, 
solely. The Court charged the Jury, that they might consid- 
er this evidence and find him guilty, on that alone. To this 
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charge, Tompkins excepted. A motion was made for a new 
trial, on all these grounds, and also because the verdict: was. 
contrary to the weight of evidence. The Court refused this 
motion, and Tompkins onpopind: On these exceptions, error 
is encigned, ' 


B. H. Hit, for plaintiff in error. 


Sou. Gen. BLAKELY, for defendant. 


By the Court.—Lumpxty, J. delivering the opinion. 


[1.] The first exception in this case, applies to a considera- 
ble portion of the exculpatory testimony relied on by Tomp- 
kins. ‘ The Circuit Judge ruled out as evidence, all -the, acts 
and declarations of every other person implicated with Crockett 
in’ the alleged conspiracy to mob Tompkins, unless notice 
thereof was brought home to the defendant. 

' The assault and battery is not denied. Tompkins pleads 
that he was justified in striking Crockett, There is some con- 
flict of testimony as’ to what transpired when the rencontre 
took place; and the doubt consequently is, who was culpable 
for forcing the fight? Now if it could have been shown that 
there was a preconcerted plan—a common enterprize set on 
foot by Crockett and his crowd,.to beat Tompkins, is not the 
proof admissible, as calculated to reflect light on the conduct 
of Crockett, when he overtook Tompkins? 

But a portion of the proof connects itself still closer with the 
transaction. When Crockett dismounted from the wagon, Me- 
Daniel, who was riding with him, jumped ’out also and pulled 
off his coat; and Phillips, another one of. the associates, held 
the reins of the horse. Do not these demonstrations, connect- 
ed with the previous purpose, make McDaniel and Phillips par- 
ties to the combat? Were they not actually present, aiding and 
abetting? And may we not—nay, must we not, suppose that 
Tompkins acted in the light of these surrounding circumstan- 
cés, indicating the peril which beset him? 
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We admit that the competency ef the testimony depends 
upon thefact of a concert and communication between the 
parties. If they embarked in a common enterprise, and they 
acted together in pursuance of this preconcerted agreement or 
understanding, Crockett’ is not only answerable for the acts of 
his confederates, but their acts and declarations are admissi- 
ble, as a part of the res geste. The whole conduct, acts and 
declarations of the one are evidence against any one of the 
others. Crockett seeks the protection of the law for an injury 
inflicted on his person by Tompkins. If he and several others 
united to pursue Tompkins for the purpose of whipping him, 
and thus brought about the difficulty, the prosecutor comes 
with a poor grace.to claim the vengeance of the law upon the 
head of his successful foe. The law was made to shield those 
from insult and abuse, who live in the peace of God and of. the 
State, and not as an immunity to bullies and bravadoes. 

It is not for us to decide, neither was it-for the Court be- 
low, how far the connection between Crocxett and the other 
parties is proved. ‘This could only be done by their acts and 
declarations made in the presence of Crockett and in further- 
ance of the scheme which they had on foot: There was enough 
offered to make out such a prima facie case of concert and 
joint action as to make it proper to submit the whole to the 
Jury. 

The general rule is this: in cases of crime perpetrated by 
several persons, when once the combination is established, the 
act or declaration of one accomplice in the prosecution of the 
enterprise, is considered, the act of all, and is evidence 
against all, (Arch. Crim. Law, 6th Ed. note, by Waterman, 
p. 125-3.) 

[2.] As to. the testimony of Bevis, which was rejected, it 
went to show that Crockett assigned a false reason for going 
to the Cross Roads. He pretended that he was going there 
to fix up a certiorari ; that being untrue, the Jury were left-to 
infer that he thus went out of his way to seek an interview 
with Tompkins. Cromwell, to justify the murder of his Mon- 
arch, pretended that his tongue clave to the roof of his mouth 
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while praying for his safety and deliverance. A girl, who 
gives as a reason why she is not in love, that her beau is no 
older than ‘herself, is already a victim to the tender passion. 
So it has been with men and women, too, in all ages of the world. 
[8.] The next point in this case is this: Counsel for the defend- 
ant, by leave of the Court, had propounded some questions as 
to what transpired at the Cross Roads, but confessedly for the 
purpose of discrediting Crockett, and for none other. And 
the examination was sanctioned by the Court, for this single 
object. ‘The Solicitor General, at the commencement of his ar- 
gument, announced his intention to ask a conviction of the de- 
fendant for the battery which occurred at the grocery at the 
top of the hill. He was asked by the Court if he could pro- 
duce authority to authorize such a practice, and the case of 
Wingard and Ham vs. The State, (18 Ga. Rep. 396) was ci- 
ted in support of it. The discussion proceeded. His Honor, 
in the meantime, examining the case. Toward the close of the 
case, the Judge held that it was competent to convict Tomp- 
kins for the last assault. , 
Did Wingard and Ham vs. The State, sanction this proceed- 
ing? Two propositions were embraced in that decision. First. 
That playing and betting with cards, at any one of the games 
designated in the 11th section of the 10th division of the Penal 
Code, will constitute an offence; and that for every such game, 
unconnected with the other, an indictment will lie; yet, when 
all are perpetrated by the same person at the same time, they 
constitute but one offence. ° And Secondly. That.the proof of 
guilt was not confined to the day mentioned in the indictment; 
but may extend to any period previous to the finding of the 
bill and within the statutory limit for prosecuting the offence. 
[4.] Were these batteries one in law, and could they be so 
treated? no more so than if one of them had been made in the 
morning and the other in the evening: And upon the other 
ground, the State having elected to try the defendant for the 
first assault, could not convict him of another; and that, too, 
not only without abandoning the first, but what is infinitely 
more objectionable, without the defendants having been tried 
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for the second. Had the prisoner been notified, before the 
proof closed, that the first assault was abandoned, and that the 
Jury would be called upon to give a verdict for the second, 
other testimony might aud probably would have been adduced 
to that. -How stands the matter then? The Jury may have 
thought Tompkins not guilty in the first case, the only offence 7 
for which he was tried, and convicted him of another, for, which 1 
he-was not tried! 

This judgment, we are clear, cannot be sustained. 

As a new triai will be awarded, we forbear to express any 
opinion upon the. evidence. 





No. 65.—Wi1L.is Woop and another, plaintiffs in error, vs. 
Miuiy McGuine’s CurLpreN, defendants. 


[1.] The verdict must comprehend the whole issue or issues submitted to { 
the Jury. 
2.] Every reasons able construction is to be adopted in favor. of the verdict. 


[8.] Where the Jury express their meaning in an informal manner ; yet, if 
the point-in issue can be concluded from the finding of the Jury, the Court 
will work the verdict into term and make it serve. 


[4.] Informal. verdicts may. be amended, but the Court has no-power to sup- 
ply substantial omissions. 2 

[5.] In an action of ejectment, under Jones’ Forms, the verdict ought to find 
the issue either for or against all the plaintiffs. 


Ejectment, in Bibb Superior Court. Decision by Judge 
HARbDEMAN. 


This was an action for land, brought by Lovick N. McGuire, 
George M. McDonald, in right of his wife, Ora F. McDonald, 
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Mary Elizabeth, McGuire, Daniel J. McGuire and Jemima 
K. McGuire, the children of Milly McGuire, against Willis 
Wood and William Johnston. 

The Jury returned the following verdict: “ We, the Jury, 
find in favor of the plaintiffs, Mary Elizabeth McGuire, Geo. 
M. McDonald, in right of his wife, Ora F. McDonald, Jemima 
K. McGuire, Daniel J. McGuire, to the undivided four fifths 
of the premises in dispute, and two hundred and fifty dollars, 
with costs of suit. 

The defendants moved to set aside’ this verdict, on the 
ground, that it did not decide the issue as to one of the plain- 
tiffs, to-wit: Lovick N. McGuire, which motion, on argument, 
was over-ruled by the Court; and this decision jis assigned as. 
error. | 


Srusss & HItt1, for plaintiffs in error. 
LANIER & ANDERSON ; Pox, for defendants in error. 


By the Court.—Lumpxi, J. delivering the opinion. 


Lovick McGuire was a party plaintiff in the suit. It was 
admitted, and the proof showed that he hadconveyed his in- 
terest to the defendants. The Court charged the Jury, that 
they were bound to find against him.’ They were’ certainly 
bound to find, either «for or against him. And failing to do 
either, the verdict and judgment are imperfect, and should 
have been vacated. 

[1.] The general rule undoubtedly is, that the verdict must 
comprehend the whole issue or issues submitted to the Jury in 
the particular cause; otherwise, the judgment founded on it 
should he reversed. (1 Arch. Pr. 190.. Patterson vs. The 
United States. 2 Wheat. 225. Miller vs. Tretts, 1 Ld. 
Raym. 324.) 

In Holmes vs. Wood, (6 Mass. R. 1,) the Supreme Court of 
Massachusetts held, that if the issue joined be material, the 
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verdict ought to find the issue either for or against the party 
tendering it. 

[2.] Indeed, the Circuit Judge recognized the rule, but was 
of the opinion, that the point in issue could be concluded from 
the finding of the Jury in this case; that the Court could 
work the verdict into form and make it serve. If this could 
be done the verdict should stand; and every reasonable con- 
struction should be adopted for this purpose. (2 Burrow, 693. 
14 Johns. 84. 1 Root, 321.) 

[3.] In Kerr vs. Hartshorne, (4 Yeates, 293,) Chief Justice 
Tilghman, very properly limits the authority of the Court to 
cases where the Jury have expressed their meaning in an in- 
formal manner, and says the Court has-no power to supply 
substantial omissions. 

[4.] But the difficulty here is; not that the Jury have ex- 
pressed their meaning in an informal manner, but they have 
failed to express any opinion at all as to one of the parties. 
True; they have not found for Lovick McGuire; but are we 
authorized to say, that they intended to find against him? 
How shall the verdict be amended then? For this plaintiff or 
for the defendants, as.to him? The verdict gives no response . 
to this question; and the Court is not at liberty to answer for 
the Jury. Petrie vs. Hannay, 3 D. § E. 659, and Richard- 
son'vs. Mellish, 3 Bingham, 334, are authorities for amending 
informal verdicts. But here there is nothing whereby an 
amendment can be made. 

[5.] Under Jones’ Forms, under which this complaint was 
filed, it may become important that even in ejectments the ver- 
dict and judgment should be commensurate with the issue. 
But as already stated, they should be so in all cases, independ- 
ent of the Act of 1847. 
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7 ‘ 
No. 66.—CHarius: WALKER, executor, plaintiff in error, vs. 
WitiiamM'Hounrer, et al. defendants. 


[1.] If itis the rule of the Ecclesiastical Courts of England, that the evidence 
of as many as two witnesses is necessary to prove the execution of a will, 
be the circumstances what they may, it is not the rule of any of the Courts 
of this State. 

[2.] Although a person has a right, and it is lawful for him to move a testa- 
tor, to make him his executor or give his goods even, when the testator is a 
person of weak judgment and easy to be -persnaded, and the legacy great; 
yet, if, in such a case, a person does so move a testator, a very strong pre- 
sumption arises, that the “ moving” is of a sort not right or lawful—a pre- 

, Sumption only to be rebutted, by that person’s bringing forward something 
sufficient to show the will such as a man of average mind) morals and fam- 
ily love, might be supposed willing to make. 

[3.] Whilst a case is on trial, a Counsel for the party that prevails, entertains, 

for a night, two of the Jury and the prevailing party: J/eld, that this is a 
sufficient ground for a new trial. 


[4.] Ifa paper, calculated to influence a Jury in favor of one of the parties, 
gets improperly before them while considering of their verdict, and they 
find for that party, it is a ground for a new trial. 


. 


Caveat, from. Twiggs Superior Court. ..Tried before Judge 
Powers, March Term, 1854. 


This was a caveat to the last will anl testament of William 
Hunter, Sr., filed by the defendants in error, on the following 
grounds: : 

1st. That the testator, William Hunter, at the time he made 
and published said will, was not of testable capacity, but was 
of weak and unsound mind. 

2nd. That the said testator, at the time he made and pub- 
lished his said last will and: testament, was laboring under a 
mental delusion in regard to the slaves or negroes bequeathed 
by him in said will; that he fancied, and delusively believed, 
that their being separated and scattered after his death, might 
be prevented by bequeathing them all to one person; and that 
under such mental delusion, he made and published his last will 


and testament. 
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3d. That the said testator was unduly and improperly influ- 
enced to make the said last will and testament, by the said 
Charles Walker, one of the exeeutors.thereof, and in favor of 
whose: son, or sons, not. being of the bleod,or akin to the said — 
testator, an estate in remainder of all the negroes and their 
increase was bequeathed. 

4th. That the said Charles Walker, the executor of the said 
last will and testarnent of the said Wm. Hunter, deceased, pro- 
cured the said William Hunter by his fraud, covin, and by 
his wicked and fraudulent contrivances and machinations to 
make the said will and testament, .and that the same is void— 

For that the said Charles Walker, executor, as aforesaid, 
induced the said William Hunter to leave his residence in the 
County of Twiggs, and go (to) the residence of himself, or that 
of one of his brothers, in the County of Pulaski, where the said 
will was executed. 

That the said will is headed, “Georgia, Twiggs County,” 
where the residence of the said William Hunter was, and exe- 
cuted in the County of Pulaski, where the said Charles Walker 
resided. ‘ 

That two of the witnesses to the last will and testament 
were the brothers of the said Charles Walker, one of the exec- 
utors thereof, and uncles of one of the legatees in remainder, 
and the other an employee or workman employed at the time, 
by the said Charles, or one of his-brothers. 

That the said Charles Walker, executor aforesaid, procured 
the draft of said will to be made by an Attorney at Law—but 
by what Attorney at Law is unknown to this caveator—and to 
be copied off by some other person—but by whom is unknown 
to this caveator. 

That said last will and testament. was not drawn by the in- 
structions of the said testator, but by the instructions of the 
said Charles Walker. 

That by the said will, an estate in remainder, of all the ne- 
groes of the said William Hunter, deceased, was bequeathed 
to one of the sons of the said Charles Walker, and in the event 
of his death before the death of Charles Hunter, the person to 
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whom a Jife estate in the same negroes was bequeathed, then 
the said negroes were bequeathed to David Walker, another son 
of the said Charles Walker, executor. 

That the said Charles Walker, nor his son or sons, are or 
were of blood kin to the said testator. 

That the said William left several brothers and sisters, nie- 
ces and nephews, his heirs at law, having departed this life 
without leaving a widow or child, or Uescendant of child; that 
all were excluded from the provisions of the will, except Charles 
Hunter, although they were friendly and on good terms. with 
the said testator; that to the said Charles Hunter the said 
William Hunter bequeathed and devised the whole of his estate, 
real and personal, except his negroes, and a life estate in 
them. ; 

That the said Charles Hunter was a man of weak mind, ea- 
sily controlled and much under the influence of the said Charles 
Walker, the executor as aforesaid, and actually, in a few months 
after the death of the said William Hunter, deceased, executed 
to the said Charles Walker, the said executor, a deed of gift 
of all his lands, acquired under and by virtue of said will: and 
- also of all the stock and their increase, and his plantation tools— 
all of great value, to-wit: of the value of twenty thousand dol- 
lars, or other large sum; and subsequently executed a will, by 
which, in a state of great mental weakness and unsoundness, 
and while of intestable capacity, as this caveator believes and 
alleges, he bequeathed to the said Charles Walker, all his 
money and debts not previously conveyed to him in the deed 
of gift: that he made no return of an inventory or appraise- 
ment of the estate of the said William Hunter: that he alone 
as executor of said William Hunter, at first qualified as execu- 
tor and took out letters testamentary. 

The following is the bill of exceptions, which will show the 
facts of the case : 


Gurorera—Twiceas County: 
Be it remembered, that at the March Term, 1854, of Twiggs 
Superior Court, the above stated cause came on to be tried, on 
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appeal, before the Hon. ‘A. P. Powers, Judge, and a special 
Jury, when Counsel for propounder moved to strike out the 
second ground of caveat and so much of the fourth as brought 
in question the capacity of Charles Hunter, which motion was 
over-ruled by the Court, and propounder excepted. 


EVIDENCE. 


David Walker was sworn, and testified that the paper hand- 
ed him was the will of William Hunter. He, the’witness, sub- “ 
scribed it as a witness the day it bears date, 16th Nov. 1839. 
Thomas D, Walker and. Richard W. Lee subscribed the will at 
the same time as witnesses with him, the witness, and that this 
is the paper they witnessed. Thomas D. Walker is dead, and 
has been for eight or ten years. Does not know where Lee is. 
He is not in Georgia within witness’ knowledge. He has in- 
quired for him and cannot hear of him, and does not know 
where he is, nor ‘which way he went. Has been gone six or 
seven years. He, witness, saw testator, William Hunter, sign 
the will in presence of the witnesses, and the witnesses signed it 
in the presence of the testator, Hunter, and of each other. Wit- 
ness signed it at the request of William Hunter; signed the 
paper as his will, in the presence of the witnesses, and they all 
signed in presence of each other. William Hunter came to 
witness’ house at front gate and asked him to go with him to 
Charles Walker’s, and he went with him; and on the the way 
to Charles Walker's, Hunter told witness he was going down te 
make his will, and wanted him to witness it. Witness, David 
Walker, lives not over a half a mile from Charles Walker’s, 
and between William Hunter’s and Charles Walker’s. Wm. 
Hunter lived about six miles above witness. The paper, the 
will shown witness, is the paper Hunter asked witness to sign. 
He saw Thomas D. Walker and Richard W. Lee sign it. 
Their signatures are genuine. As far as witness knew, Wil- 
liam Hunter was of sound mind. He thought him, at the time, 
capable of transacting business: Had been acquainted with 
him fifteen or twenty years. When witness first became ac- 
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quainted with him he lived about ten. miles from him. -After- 
wards moved to within six miles. ‘Had had a good deal of-in- 
timacy with him. William Hunter came to witness’ house on 
the day testified about, on horseback. He discovered no dif- 
ference in his mind on that day (the day the will was executed) 
from what it was before. Appeared to be in good health, and 
was not sick. Hunter had a good deal of property, lands, ne- 
groes, horses and mules. He had a good many negroes, and 
managed all his own business. He lived several years after 
the date of the will, and is said to have died in his seventy- 
fourth year. William Hunter, after he got to Charles Walk- 
er’s, observed to witness, “I want you all to sign it,” (the 
will.) No one was with Hunter when he called at witness’ 
house. He wanted witness to go with him and he went. He 
did not then say what he wanted. . Thomas D. Walker lived 
about three quarters of a mile from Charles Walker’s. Lee 
was there when witness and Hunter got there. Thomas D. 
Walker-got there about the time witness got there. He lived 
below Charles Walker's. Dr. Taylor was there when witness 
got there. It was not half an hour after witness got there be- 
fore the will was signed. The first he saw. of the will Mr. 
Hunter had it in his hand, and he laid it on the table. No 
one had'time to write the will after witness got there. Wit- 
ness does not suppose the will is in the testator’s hand-writing. 
Testator did not tell witness, as he went to Charles Walker’s, 
whether he had the will written or not, nor did he show the 
will to witness. Charles Walker, Thomas D. Walker and wit- 
ness, are brothers. William Hunter lived: from three fourths 
toa mile from Tarversville, a public place. William Hunter 
invited witness from the parlor into the room where the will 
was executed. Charles Walker was in the room. He does 
not recollect that Hunter had been sick, and staying at Charles 
Walker’s before the will was made. . There was a report that 
testator once attempted to hang himself. It was, he thinks, 
some time before the date of the will; but never heard they 
had to set up with him and watch him to prevent his hanging 
himself. Nor does he recollect that testator had, about that 
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time, been at, Charles Walker's. "Cannot say that Charles Wal- 
ker had attended to business for testator. Charles Walker 
might have shipped his cotton. The testator did not have 
much company about his house, but was frequently at Tarvers- 
ville. He lived secluded and had but little to do with the 
world. Witness did not know testator before he-had much 
property. Charles Walker visited testator in company and 
alone. Does not know how often. He and his family visited 
Hunter as relatives usually do.  Testator was a good farmer, 
and as far as witness knows, a man of strong, mind, and very 
determined. Witness does not know how long after the date 
of the will it was that Lee left. Lee usually made Thomas D. 
Walker’s his home while he was in the neighborhood. The. 
The ‘will was not read in witness’ presence. The testator 
took it when ‘signed, and witness next saw it in the Ordi- 
nary. Witness does not know who produced the will before 
the Court of Ordinary, but supposes Charles Walker, the 
executor, when first produced for probate; nor does he know 
where it came from. He believes testator had mind enough to 
remember the names of his negroes. He heard it spoken of 
how the property was given, but never heard the will read to. 
this day (the day of testifying). Charles Walker’s oldest son 
is seventeen or eighteen years old, now. Witness don’t re- 
member how many children Charles Walker had at that time, 
but thinks three or four. At the time the will was: made, 
Charles Hunter had no property except a horse and some mon- 
ey. ,Charles Hunter lived with William Hunter, (his brother,) 
and after his:\death he lived a short time at William Hunter’s 
plantation, and then went to Charles Walker’s, and died there. 
The mother of William Hunter lived and died at Thomas Hun- 
ter’s (her son,) as Thomas Hunter told witness. . After, Charles 
Hunter got to Charles Walker’s, he, Walker, had a room built 
for him. Charles Hunter rather opposed the building the 
room. _ 

To all this testimony touching Charles Hunter and his pro- 
perty, and the sayings of Thomas Hunter, the Counsel of pro- 
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pounder objected, but their objections were over-ruled and they 
excepted. 

<* witness further testified—William Hunter was a widow- 

“Charles ‘Walker’s first wife was the grand-daughter of 

William Hunter’s dead wife. William .Jemerson Walker is 
dead, and if alive would now be twenty or twenty-one years 
ld. David Walker is the son of Charles’ Walker’s first wife, 
and who was a Jemerson. Witness does not know from whom 
William Hunter derived his property. He does not know 
when Mrs. Hunter died. Charles Walker is now in possession 
of the lands devised by William Hunter to Charles Hunter. 

This was objected to by Counsel for propouncer, but a Imit- 
ted by the Court, and they excepted. 

The will of William Hunter was then readjin evidence, and 
which is, by copy, as follows: 


Georaia, Twices County: 
Exercising the privilege which is conferred upon me by the 
laws of my country, of disposing of my property whilst in life, 
by a will to take effect upon my death, I do hereby declare this 
instrument as my last will and testament, as follows : 

First. I desire that my just debts shall be paid. 

Second. I give and bequeath unto my brother, Charles Hun- 
ter, for the natural love and affection I cherish for him, a!l my 
lands, money and stock of -horses, cattle, hogs, and all other 
chattels, personal, whatsoever, subject to the exception herein- 
after mentioned, and the remainder or limitation thereof. 

Third. My negroes and their increase I give and bequeath 
to my brother Charles, during his natural life, or a life-time es- 
tate therein; and upon the death of my said brother, I then 
give and bequeath my negroes and their increase, absolutely, 
unto William Jemerson, first son of my friend,Charles Walker 
of Pulaski County, for the friendship and good will I bear to 
said Charles and his son, William Jemerson. And should Wil- 
liam Jemerson die before my brother, Charles Hunter, I then 
give and bequeath my negroes and their i increase unto David, 
the second son of my friend, Charles Walker, absolutely. 
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Lastly. I appoint my brother, Charles Hunter, and° my 
friend, Charles Walker, my executors, with ample authority 
and discretion to carry out the intention of my will. 


Signed and sealed by the testator in our presence, and in the 
presence of each other, at the request of the testator, this the 
sixteenth of November, in the year of our Lord, One Thousand 
Eight Hundred and , Thirty-nine. 

WILLIAM HUNTER, [1. s.] 
Test— oe 
Davip WALKER, 
Tuomas D. WALKER, 
RicHarD W. Lez. 


The propounder having closed, the caveator offered in evi- 
dence what. purported to be a will of Charles Hunter, after 
proving by Lewis Solomon that it was the original, from his’ 
office of Ordinary, and was proven in common form by Charles 
Walker, the executor, who took out letters testamentary. 


Gzorara, Twiaes County: | 

In the name of God, Amen.. I, Charles Hunter, of said 
State and County, being of advanced age, and knowing I must 
shortly depart from this world, deem it right and proper that I 
should make a disposition of the property with which a kind 
Providence has blessed me—I therefore make this my last will 
and testament. 

1st. I desire and direct that my body be buried in a decent 
and Christianlike manner, by the side of my brother, William 
Hunter. 

2d. I desire ‘all my just debts be paid by my executor with- 
out delay. 

3d. I give and devise to my much esteemed friend, Charles 
Walker, Sr. of Pulaski County, all money that I may have at 
my death, either in notes or bank checks, or whatever I may 
die possessed of, that I have not heretofore deeded away. 
4th. I constitute and appoint my worthy friend, Charles 
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Walker, Sr: of Pulaski-County, executor of this my last will 
and weal this April 29th, 1851. 
' CHARLES HUNTER, [1. s.] 

sabligned, dealed, delivered and published by Charles Hunter 
as his last will aid testament, in the presence of us, the sub- 
scribers, who subscribed our names hereto in the presence of 
said testator and of each other, this 29th April, 1851. 

- CHARLES E. Tay.or, 

WILnraM MaRrTIN FRASER, 

Set S. MELLOon. 
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Which-will was objected ‘to as incompetent and irrelevant 
evidence, by Counsel for propounder of Wm. Hunter’s will, 
and objection over-ruled, and they excepted. 

The caveators then offered in evidence a deed from Charles 
Hunter to Charles Walker, which: propounder’s Counsel object- 
ed to as: incompetent and irrelevant, but objection over-ruled, 
and er! excepted, and the deed was read as follews: 


eiininees: Twiees County: 

‘This Indenture witnesseth, that for and in consideration of 
the friendship and kind feeling which I bear for Charles Walk- 
er,\of the County of Pulaski, and for the valuable consideration 
of the sum of one hundred dollars, in hand paid me, the receipt 
whereof is» hereby acknowledged, I, Charles Hunter, of the 
State and county aforesaid, do bargain, sell, and convey unto 
said. Walker, all that body or parcel of land amounting to 
twelve-hundred acres, more or less, on which I now reside, ad- 
joining Tarver’s, Shine and others, and to. his heirs, to have 
and ‘to hold the same to their own proper use, benefit and be- 
hoof, forever. As also, I bargain, sell and convey unto 
Charles Walker, all my stock of every description, of horses, 
mules, cattle, hogs, &c. as also” all plows, gear, tools, and 
every other article or thing belonging to the plantation, ne- 
cessary to the proper cultivation or repair or keeping up 
of the same. This deed of conveyance to be subject to this 


condition: that the said Charles Hunter is to continue-in the 
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unrestricted use, control and enjoyment of all the property 
herein conveyed, for and during his natural life, without rent 
or accountability for such use. And should any of the person- 
al property or chattels now and hereby conveyed, be exchan- 
ged for other property, that so exchanged for is to be treated 
and held as property now conveyed; and the increase of the 
stock of every kind, as also of other chattels, however caused, 
is to be treated and considered as a part of this conveyance, 
and secured to the said Charles Walker thereby., 

In testimony whereof, I-have hereto set my hand and seal, 
this 27th October, 1847. 
CHARLES HUNTER, [L. s.] 
In presence of | 

Danie H. Coomss, 

Iverson L. Harris, 

IsquaL Rarney, J. P. 


Caveators then offered the depositions of Samuel Jemerson, 
to which Counsel for. propounder objected as incompetent, so 
far as they related to the saying of Mrs. Hunter, and touching 
the report of a former will, and an.agreement, verbal, between 
Hunter and his wife. Objection over-ruled, and Counsel ex- 
cepted. 


Samuel Jemerson: Witness knew. William’ Hunter, of 
Twiggs County, Georgia. He married his mother, then Mrs. 
the widow Jemerson; but he knows nothing of any agreement 
between ‘said Hunter and his said wife, prior to their marriage, 
respecting their property, or the division of the same. He 
once had.a conversation with his mother, then the wife of Hun- 
ter, in which’she informed him: that her husband had made a 
will, and had given one half of his property to his people and 
the other half to her people.: That some.seven or eight years 
after the death of his mother, he communicated to Wm. Hun- 
ter what his mother had told him, and asked him if he had 
made such a will; and he answered that he had, but that since 
the death of his wife he had burnt it. Said will was written, 
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as well as he now recollects, by Wm. Dowsing of Lincoln 
County. In the conversation with W. Hunter, above referred 
to, he asked him what objection he had to carrying out the 
agreement or understanding between him and witness’ mother 
in relation to the disposition of their property as aforesaid ; 

and said Hunter then replied, that it was terrifying to him to 
have his negroes scattered all over the world. Witness then 
asked him how he could prevent that after his death; and 
Hunter told him he thought he had fixed that; that he had 
given the negroes to Charles Walker’s child, and that by the 
time that child would die, the negroes would die with old age. 

He once had a conversation with Charles Walker, and immedi- 
ately after with William Hunter above stated, in regard to said 
Hunter, several years before having been deranged i in his mind, 

and said Walker told witness that at the time said Hunter was 
so deranged in mind, he, Walker, went to Hunter’s house and 
persuaded him to go home with him, which Hunter did; and 
that in about three days he cured him (Hunter). Witness then 
asked Walker how he did it; and Walker laughed and said he 
did it by talking to him. Walker further stated to witness, 
that while Hunter was so deranged in mind, Charles Hunter, 
brother of William Hunter, sat up and watched him (Wm. 

Hunter) three days and nights, to keep him from hanging 
himself. This conversation, above detailed, with William Hun- 
ter and Charles Walker, occurred in October or November, 
1839. He is not interested in the case. William Hunter was 
married to his mother in the month of August, 1802, but does 
not know when the will was made, about which he and,Hunter 
had the conversation before stated. _ He has stated all the con- 
versation betweea him and William Hunter about fixing his 
property, and that conversation occurred in October or No- 
vember, 1839, at the house of William Hunter, in Twiggs 
County, Georgia. No person was present except Hunter and 
witness, and the reason he gave for fixing ‘his property so was, 
that it was terrifying to him to have his negroes scattered all 
over the world. Witness does not know that the will in dis- 
pute is the same that was alluded to. In the conversation 
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which he had with William Hunter, he endeavored to get him 
to carry out the agreement between him and witness’ mother, 
as he understood it; and that he did that by the request of his 
mother. © Mrs. Hunter was the widow of Jemerson before mar- 
riage. Charles Walker’s first wife was her grand-daughter, 
and was Margaret Jemerson before she married Walker. She 
is-now dead: but when she died he cannot state. He tried to 
get Charles Walker to influence William Hunter to carry out 
the agreement which witness’ mother had informed him was 
existing between her and her husband ;. but he refused to do it. 
He once wrote to Stark Hunter that William Hunter, his bro- 
ther, was dead; that it was understood that he had given his 
negro property to Charles Walker’s oldest son ; and that if he 
was in his place he would commence suit for it. He wrote to 
said Hunter on the 4th February, 1847; he cannot state when 
nor where the verbal agreement between William Hunter and 
his mother was made, and of which he has spoken. He last 
saw Hunter at his own house, in Twiggs County, Georgia, in 
October or November, 1839. Said Hunter was then, judging 
from his conversation, a man of ordinary capacity, and capable 
of attending to his business as men generally do. William 
Hunter, when he married his mother, had no proberty except 
an old white horse. He did not know that Hunter was going 
to marry until the day before it took plaee. There is no pri- 
vate agreement between him and the heirs of William Hunter, 
or their Attorneys in relation to this suit.. He never wrote but 
two or three letters upon the subject, and they were to Stark 
Hunter, and perhaps one other letter to Seth Hunter. Sworn 
to and executed in Alabama. . 
The depositions of Humphrey Jefferson were offered and ob- 
jected to as the sayings of Charles Walker, long before he was 
executor, and also, witness’ understanding. Objection over- 
ruled and deposition read, and Counsel for propounder except- 
ed. : 
Humphrey Jefferson: Witness knew William Hunter prior 
to his:death, as far back as he can remember. He heard 
Walker say something tending to show his opinion of the in- 
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fluence one might acquire over the said Hunter. - The last 
time he saw William Hunter was at. his, Hunter’s house, but 
does not recollect the time. Hunter’s wife was witness’ grand- 
mother, and he has always understoodhe got his property by 
her. Witness had a conversation with Charles.Walker some 
three or four years before he (witness) removed from Georgia, 
and during the year witness lived with Hunter; but does not 
recollect the year nor place, nor whether any one was present 
or not. This gave rise to the conversation. Witness had de- 
termined to leave William Hunter, with whom he was ‘living. 
He met Charles Walker, who accosted him thus: “I suppose 
you are going to quit old, Billy ?’”—when witness replied in 
the affirmative. Walker said he was a fool—that he ought to 
stay with said Hunter and nurse him—that he could influence him 
to give him, witness, all his property. This is the substance 
of the conversation alluded to, He does not know what kind 
of influence. Witness does not know the state of Hunter’s 
mind when he made his will. This is all he knows. 
. Sworn to and executed in Alabama. 

The depositions of Artimetia Wheat were offered and ob- 
jected to as hearsay from Mrs. Hunter and others, and about 
another will not in controversy, and because some of the cross 
questions were not answered, but reference was made to her 
answers to direct interrogatories for answers to the cross. Ob- 
. jection over-ruled, and Counsel for propounder excepted. | 

She knew William Hunter, and I knew of his making a will, 
written by William Dowsing, Sr. in which he willed his prop- 
erty to his wife during her life-time; and at her death, the 
property was to be divided—one half to go to her children and 
the other half to his relatives. This will was made in Lincoln 
County, Georgia. Does not know what has become of it. It 
was left in the hands of William Dowsing, Esq. Witness’ mo- 
ther made an effort, through Mr. Wheat, her son-in-law, soon 
after the death of Dowsing, to get possession of said will; but 
was informed, said will could not be found amongst Esquire 
Dowsing’s papers. She never heard Charles Walker say any- 
thing about William Hunter’s will. Witness knows, that ona 
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visit to William Hunter’s, soon after the death of her mother, 
(Mrs. Hunter) the said Hunter appeared to have lost his mind 
to a considerable extent. She visited Twiggs County again in 
1841, some ‘ten years after the death of her mother, and called 
on the said William Hunter—that’his mind appeared. much 
impaired—so much so that he was incapable of doing business 
correctly; and that.he was al] the time more or less intoxica- 
ted. . She,was. present when William Hunter made a will (the 
Dowsing will)—that said will was made between the years 1805 
and 1808, in Lincoln County, Ga. and was witnessed and 
sealed, but does not recollect who witnessed it. Dowsing, Wm. 
Hunter’s mother and witness were present. William Hunter 
willed one-half his, property, after his wife’s death, to her chil- 
dren, and the other half to his relatives. The will in dispute 
is not that will; witness’ mother made an effort, through wit- 
ness’ husband, to get that will. Witness visited William Hun- 
ter again in 1841, in the fall, but understood, before she went, 
she had no chance to get any of his property. Witness is 
daughter of William Hunter’s wife; and from her mother and 
the Family Bible, she learns she was born on the 29th day of 
April, 1791. Since Charles Walker’s refusal to use his influ- 
ence in carrying out William Hunter’s first will, she does not 
esteem him so highly as before; and the death of his first 
wife has not.changed her feelings towards him. She knows 
that William Hunter’s mind was as: good when he made his 
first will, as it has been since her acquaintance with him. 

Sworn to and executed in Alabama. : 

The depositions of Artemetia J. Lyle were offered and, ob- 
jected to because it was hearsay, and because it. was the say- 
ings of Charles Walker, long before he was executor, and 
she answers the crosses by reference to her direct answers. 
Objections over-ruled, and Counsel excepted. 

She knéw William Hunter of Twiggs County; was inform- 
ed he married Mrs. Margaret Jemerson. She heard remarks 
made by Charles Walker to Moses Wheat, in relation to Mr. 
William Hunter and the disposition of his property. Mr. 
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Walker remarked to Mr. Wheat, he. would do wrong to move 
from Twiggs County; that Moses Wheat ought. to stay by 
William Hunter and nurse him well, and secure his property ; 
that it was a fortune ready made, and that it was in his power 
to secure it, and he ought to do it. To which Mr. Wheat re- 
plied: “Charles Walker, that is not my way of doing busi- 
ness.” Charles Walker then remarked that he, Wheat, was 
interested in the disposition of the property, and had more in- 
fluence over him than any one else, and when he moved away 
somebody would get it, and that he, Mr. Walker, has as much 
right to it as any one else, apart from the legal heirs, and he 
would, after the removal of Mr. Wheat, nurse the old man and 
get it if he could. Mr. Wheat then asked Walker if he would 
have property got in that way. ‘To which Walker replied, I 
had as well have it as any one else, and my motto is, to keep 
all I,have got and get all that I can. She believes Mr. Wal- 
ker’s motives for using these remarks to Mr Wheat was to con- 
vince him it-was his duty, having .the power, as he, Walker, 
believed, to influence Mr. Hunter to make as near an equal 
distribution of the property as he, Mr. Wheat, thought to be 
just, and thereby secure the property to the legal heirs, She 
does not believe that Mr. Walker once thought that Mr. Wheat 
would or ought to secure it to himself individually. But after 
he saw that the children of Mrs. Hunter, and the heirs of Mr. 
Hunter, neglected their interest, he then believed he had as 
good a right to secure the property to himself as any one else. 
She knows nothing of any previous will. She is not related to 
William Hunter. Mrs. Hunter was her grand-mother. Mo- 
ses Wheat married the daughter of Mrs. Hunter, and witness 
is the daughter of Moses Wheat. The conversation (between 
Moses Wheat and Walker) occurred in the year 1827, at and 
in the house of William Hunter. Mrs. Hunter, Mrs. Wheat 
and Mrs. Walker were in the house at the time, but witness 
does not remember-that either of them were in the room at the 
time the conversation occurred. The remarks were made, she 
presumes, by Mr. Walker, from the knowledge of Mr. Wheat’s 
having sold his possessions in Twiggs, with the intention of leay- 
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ing the county. She resides in Chambers’ County, Alabama. 
. Sworn to and executed in Alabama. 

James Ware testified he was acquainted with testator from 
1805 'to his death: He heard Charles Walker say William 
Hunter attempted to hang himself. A report had gone out of 
Mr. Hunter’s derangement. Charles Walker said Mr. Hunter 
had got in a deranged way, and he carried his carriage and 
took him home with him. Testator never was a man of strong 
mind. Witness saw him at Richland meeting-house in May, 
1839. He was standing off to himself, leaning against a tree, 
and appeared sad, serious and melancholy. He thought tes- 
tator at that time of weak mind. He and witness were family 
connections. He had but little to do with but few persons who 
had influence over him. Two or three persons were as many 
as had influence over him at a time. When Hunter first came 
to Twiggs County, William Jemerson and Moses Wheat had 
more influence over him than any one else. -They had much 
influence over him. After they removed from Twiggs the most 
influential friends of the testator were H. H. Tarver and 
Charles Walker. Testator seemed to have great confidence 
in Chas. Walker. It might have been prejudice in witness, 
but it appeared to him that Hunter’s mind ‘was in about’ the 
same situation up to the time of his death. The reason which 
led witness to this conclusion was from a conversation held with 
Hunter. He called to borrow money—$400—of him. He 
said he would not let him have less than a thousard dollars; 
witness was sent for the day the testator died, to go to his house. 
When he got there Charles Walker, Mrs. Walker and Charles 
Hunter were there. Mr. Hunter’s papers were examined that 
night: he found no will; witness had a conversation with 
Charles Hunter in Charles Walker’s presence. Charles Hunt- 
er was in a bad condition; he was almost deaf. Witness en- 
deavored to get Charles Hunter to will part of his property to 
his poor kin. Charles Walker spoke and said, “‘ You might as 
well sing psalms to a dead horse—he is in no fix to do any- 
thing.” - Witness never saw him afterwards in any better con- 
dition; witness was in Marion the day William Hunter’s will 
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was proved. Charles Walker qualified as executor, and wit- 
ness asked him if Charles Hunter was not going to qualify too ; 
he replied, you know as well as Ido, Charles Hunter is not 
qualified to do any kindof business. It was stated, in Walker's 
presence, that the number of Hunter’s negroes was fifty; the 
negroes were very likely, and would average from between 
four and five hundred dollars a-piece; witness. and the other 
persons named examined the notes and money, which, together, 
amounted to between thirty-two and thirty-three thousand dol- 
lars. The cotton crop of the previous year, amounting to sev- 
enty or eighty ‘bags, was then at the gin-house. The planta- 
tion was valuable, and then worth eight or ten thousand dollars ; 
witness has seen Charles Walker at William Hunter's a few 
times ; he has heard William Hunter and his wife: speak of 
Charles Walker’s being there frequently ; witness never knew 
of William Hunter ever before having: made a will other than 
the one in controversy ; witness testified before the Ordinary 
that it was in May, 1838, he saw Hunter at Richland; he has 
since ascertained he was mistaken—that it was May,. 1839, by 
referring to the minutes of the Association; witness, at one 
time, borrowed of William Hunter one thousand dollars, but 
this was not the time he applied for the four hundred. He re- 
members Tarver’s note for a large amount was among the pa- 
pers of Hunter; witness never tried to get Charles Hunter to 
be qualified; he advised the Court that Charles Hunter could 
be qualified at any future Court; his feelings were hurt with 
Charles Walker on account of his suing him on the note given 
. for borrowed money; he had a conversation with William 
Hunter about the will, in which he remonstrated against the 
will, and might have so stated, on oath, on the former trial, but 
he does not now distinctly remember. Hunter then gave, asa 
reason that he made his will thus, because he could not bear 
to separate the negroes, as they all came from one family, and 
he wished them kept together. William Hunter died in 1847. 
Charles Walker’s first wife was the grand-daughter of William 
Hunter's wife. William Jemerson Walker and David Walk- 
er are blood relatives of William Hunter's wife. Hunter died 
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about the first of January, 1847.. Witness heard from family 
connexion that the property came by Mrs. Hunter, his wife, 
and-understood some time before his death that Hunter had 
given remainder in the negroes to Charles Walker’s son 

Counsel for propounder objected to all Ware’s testimony, 
which related to Charles Hunter and his affairs. Their objec- 
tions were over-ruled and they excepted. 

Iverson L. Harris, Esq.: Testified he never saw Wm. Hun- 
ter but once; he received a communication containing a re- 
quest to prepare a will for Wm. Hunter. At this distance of 
time, cannot say whether it was from. William Hunter or Chas. 
Walker. It was one or the other; he never had any busi-. 
ness transactions with William Hunter; he drew the will pur- 
suant to instructions, and enclosed it in a letter to Tarvers-. 
ville ; he don’t remember to whom. There was one item in 
the will he drew, giving a small piece of land to Gen. Tarver. 
Afterwards, Tarver spoke to him about the will; when he saw 
Walker, he asked him if the will he had drawn and sent for 
William Hunter had been executed, and Walker informed him 
that it had; witness believes the preamble to the will pro- 
pounded is-in the language of the one he drew; it has the ear- 
marks; he cannot say Charles Walker did not send him the: 
instructions. The letter inclosing the instructions was not in 
a similar hand to the-signature of William Hunter to the will. 
The signature of the will appears like that. of a paralytic man; 
was witness to the deed between Charles Hunter and Charles 
Walker, and explained to Hunter the difference between a 
deed and a will. 

Objected to sayings about Charles Hunter and his deed. 
Over-ruled and excepted. 

Seth Mellon testified: He was applied to to write’ Charles 
Hunter’s will. Charles Walker handed him a Form Book and 
instructions for the will, in his, Walker’s hand-writing; never 
had any conversation at all with Charles Hunter, about wri- 
ting his will. Charles Walker does not now live in Georgia; 
removed in December, 1852. Charles Hunter died in Sep- 
tember, 1851. His will was written April before. Mem- 
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orandum for will was furnished by Charles Walker, who 
requested the witness to write it in a plain, readable hand, 
so that Mr. Hunter could read it... Charles Hunter was stay- 
ing at Charles Walker’s at the time; Hunter read the will be- 
fore he signed it. Walker got the witness to write it because 
he wrote a good hand; he was teaching school, and boarded 
at Walker’s at the time; can’t. say the will was executed the 
same day he wrote it, but thinks it was not. Charles Hunter 
seemed to be reading the will; did not read it.aloud; he ex- 
pressed himself well satisfied with it. .Charles E. Taylor, Dr. 
_ Fraser, Judge Hansell, and Hunter and Charles Walker went 
to Macon the next day; Hunter was in his usual health, ex- 
cept having a cancer. Charles Walker’s family was exceed- 
ingly ‘kind in taking care of and nursing Charles Hunter. 
Charles Hunter had been staying at Charles Walker’s since 
the first of January, 1851. When Hunter signed the will, he 
said that, was his wish and-had long been. Witness never saw 
any efforts.on the part of Walker, to induce Hunter to make a 
will; does not think he testified before the Ordinary, that 
Charles Hunter attempted to read the will; he did not read it 
aloud ; did not know that. Charles Hunter was dim of sight ; 
he was deaf or hard of hearing; witness testified before the 
Ordinary, and now repeats, that in reading the will, Hunter 
could not make out one word, and called on-witness to explain 
it, which he did. The word was about the middle of the page, 
but he could not, at that time, designate the word. Walker 
had a room built for Hunter. Charles Hunter was deaf. 

Counsel for propounder objected to the whole of Mr. Mel- 
lon’s testimony, as incompetent and irrelevant. Objection 
over-ruled, and they excepted. 

Lewis Solomon, re-called: Swore that Signal Rainéy was 
dead; that he testified before the Ordinary, that he was not 
qualified to judge of the legal capacity of William Hunter to 
make a will, but supposed he was capable; he was a man of 
ordinary grade of mind; he had contracted with witness to 
build him a house, and gave him a plan and paid him for it. 
This was, as well as he could remember, in 1839. 
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Rev. Henry Bunn: Testified he had known William Hunter 
a long time—twenty or twenty-five years. Their plantations 
joined, and they were in the habit of exchanging neighborly 
civilities. Hunter transacted his ordinary business very well ; 
he lived very much in solitude, and appeared not to have as 
much mind ashe really had; he had. but few confidential 
friends, and in those few he had the most implicit confidence ; 
when he once had.eonfidence it was very strong: witness ne- 
ver doubted that Wm. Hunter had mind enough to arrange his 
will just as he wanted it; he never doubted that Mr. Hunter had 
mind a plenty in 1839 and 1840, to make a proper disposition of 
his property; he did not know so much about him in 1840; 
his mind was of an ordinary cast; he once seemed to have 
wavered in his mind; he once talked of hanging himself; 
thinks it was some time prior to 1859—and witness believes, 
about the time his wife died; witness wanted to get some mo- 
ney of Mr, Hunter, but he did not seem as willing to let him 
have it as he expected; and afterwards, when witness told him 
he did not want it, Hunter seemed disappointed, and wanted 
him to take it that year and the next; he was not what is 
called a sharp man, but in buying goods he bought with care 
and bought low down; he was a slow man, and slow to take 
up improvements ; he was easily excited; a dry spell would 
excite him much; his mind once wavered; witness saw him 
about that time at General Tarver’s. William Hunter’s mind 
was between the two extremes of an idiot and a strong mind; J 
as there are many grades of mind, it is hard tosay what grade 
he had; he was always excited at a dry spell; he never would 
sell corn, when he had abundance, till a new crop was made; 
he had but few. friends, and these had influence over him. 
William Jemerson and Moses Wheat had influence with him 
till they moved away, and then General Tarver had influence 
with him; -he had confidence in Charles Walker, and thinks 
he had influence over him ;. witness had less acquaintance with 
William Hunter, for the seven.years préceding the first of 
January, 1847, than before.that time. 
Theophilus D. Booth: Testified he knew William Hunter, 
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but was not particularly intimate with him. Has known him 
since witness was twelve years old, but never at his house but 
twice. Witness first knew Hunter when he was a school boy, 
boarding at William Jemerson’s. After witness grew up, he 
and Hunter met frequently at Tarversville. The last time he 
saw him was in 1840 or 1845. Witness was riding by: Hun- 
ter’s field, where his hands were plowing near the fence. . Wil- 


liam Hunter was sitting on the fence. Witness said to him, 


you ought to have an overseer. Testator replied, I'll be rot if 
I can get a man that will do; witness replied, you have got 


‘no body to give your property to, but uncle Charley—alluding 


to his brother, Charles Hunter. He'said, I have got somebody. 
I have made a will and given my negroes to Jemerson Walker. 
You have? said I; he replied, yes. Witness then said, what 
the hell and damnation did you do that for? You had better 
have given them to me or some poor person. Testator replied 
that Jemerson Walker was the son of his wife’s favorite grand- 
child, and he did not. want his negroes divided—he had never 
bought a negro, and he never wanted them divided—that 
Charles Walker’s wife was the favorite grand-child of his, tes- 
tator’s wife, and all the negroes came from the Jemersons. 
Witness told Hunter he thought he once had a young man that 
suited him well; he replied, he thought so too; but that Hum- 
phrey had got so that he wanted him to do his way and he had to 
leave. Witness/knew Mrs. Walker; he went to school with 
her. William Hunter said, on that day, that he loved Charles 
Walker’s first wife more than any of the family of Jemer- 
sons. Witness resides in Pulaski County;. did not see William 
Hunter very frequently. He lives about fifteen miles from 
Tarversville, but business called him there. 

Thomas Glover: Testified he knew William Hunter, but 
not intimately. He thinks he had intellect enough to transact 
ordinary business. He did attend to and superintend his own 
plantation; witness has seen testator in the town of Marion, 
buying negro shoes; he had mind enough to make a will. 
Some two or three years before he died, testator told witness, 
going home from Marion, that he had more good will for 
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Charles Walker’s first wife than’ every’ body else, and that on 
that account he had given*his negroes to her son; and for the 
additional reason, that he did not want the negroes to be scat- 
tered; witness never was at William Hunter’s:house; he does 
not think Hunter was a man of strong mind; he has seen men 
of weaker-and stronger mind; he does not know of testator’s 
having any particular partiality ; he said he could not bear the 
idea of having his negroes scattered; he had great friendship 
for Charles Walker. 

Here’ the testimony closed'on both sides, anit Counsel for 
the propounder‘of the will asked the Court to give in charge 
to the Jury the following instructions, as the law of the case, 
and which are hereto appended, and: numbered from 1 to 16. 

But the Court refused to give in charge all ‘the requests as 
made, but proceeded to charge the Jury as follows, and is 
hereto appended : 


The. Counsel for executor requested the Court to charge the 
Jury— 


1st. That the execution of the will is sufficiently proved by 
an attesting witness, who swears that he saw the two other 
witnesses sign and subscribe the will produced, in his presence, 
and signed, and subscribed in the presence of the testator, and 
by ‘his request, and in presence of each other, and that one of 
those subscribing witnesses is dead, and the other gone off out 
the State, and that after inquiry, he has not been heard of. 


2d. That in the case of wills, where a witness has gone off 
from the neighborhood and abroad, and has never since been 
heard of, the signature and hand-writing of such subscribing 
witness may be proved by another attesting witness, as in case 
of a deed. 

3d. That the Counsel for caveator, on appeal, having permit- 
ted, without objection, after the testimony given by David 
Walker, an attesting witness, the will to be read to the Jury as 
the will of William Hunter, cannot be permitted now, and te 
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‘the Jury, to make the objection that the paper is not sufficient- 
ly proved, and as required by their citation. 

4th. That if, from the evidence, the Jury believe that Wm. 
Hunter had sufficient sense to transact the common business of 
life, he had capacity enough to make a will; and his. being 
capricious in the disposition of his property will not invalidate. 
his will. 

5th. That a lower degree of intellect is requisite to make a 
will, than to make a contract. , 

6th. That if Wm. Hunter had, at the time of making his 
will, mind enough to know that he was giving property to his 
brother, Charles Hunter, and to Wm. Jemerson Walker, he had, 
in law, capacity enough to enable him to make a will. 

7th. That the law does not measure the extent of the un- 
derstanding of a testator. That unless, under the testimony, it 
appears to the Jury that William Hunter was totally deprived 
of reason, he had mental capacity enough to make this will ; 
and as he is the lawful disposer of his property, his will stands 
as a reason for his actions. 

8th. That a man’s capacity may be perfect to make a will 
and yet very inadequate to the management of other business; 
as for instance, to make a contract for the purchase or sale of 
property. 

9th. That a lower degree of intellect is necessary to make a 
‘will than to make a contract—that a mere glimmering of rea- 
son is sufficient. . 

10th. That it is not necessary, in order to establish a will, 
that the executor, or person claiming under the will, should 
prove that the will was read over to the testator, in the pres- 
ence of the attesting or other witness. 

11th. That the law presumes, in general, that the will was 


“xead by or to the testator. 


12th. That David Walker and Thomas D. Walker, the broth- 


-ers of the executor of the’will, and attesting witnesses to the 


will, are competent, and credible witnesses in law, and that hy 
reason of their relationship to Charles Walker, the executor, 
no stain necessarily attaches to the testimony of such relations. 
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13th. That the opinion of witnesses a8 to the capacity of a 
testator, or in reference to any undue influence over him, are 
entitled to little or no regard, unless they are supported by 
good reasons,’ founded on the facts which warrant them in the 
opinion of the Jury. | : 

14th. That fraud is never to be presumed. That when cir- 
cumstances are relied on to establish its existence they should 
be so strong, when combined and examined, as to satisfy the 
Jury of the existence of the fact they are adduced to establish. 
That-it.will not do if they affect the judgment with nothing 
more than doubt and suspicion. | 

15th. That unless the Jury are satisfied from the testimony 
in the-cage, that it has been proved that Wm. Hunter made the 
will in controversy through constraint or fear; or under com- 
pulsion or threat; without freedom of person or mind; or 
made it through excessive importunity, extorting from him, the 
said Wm. Hunter, what he was unwilling to grant or givé, and 
which he had not firmness of mind or ability to withhold; no 
such undue influence is established, or can be established, by 
other means or modes of proof to authorize any Court or Jury 
to set aside the will of said Wm. Hunter, on that ground. . 

16th. That if the Jury believe from the testimony in the 
case, that Wm. Hunter had mind enough‘to make a will on the 
16th November, 1839; that the will was formally executed by 
him and attested, as the law directs; that he had volition, de- 
sign, purpose, intention to dispose of his property by the will 
as he has done, they are bound to find in favor of the will; and 
that no tribunal can pronounce against it because of its disap- 
probation, however strong, of the dispositions made by the tes- 
tator of his property. 

The Court charged the Jury as follows: 


The cause you are called on to try is on the last will and 
testament of William Hunter, deceased. Charles Walker alle- 
ges that this paper is the will of William Hunter, and that he 
is the executor therein named; and asks: that you, by your 
verdict, should so declare it, and admit it to record. The ca- 
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veators deny, in fact and in law, that it is'the will of deceased, 
Tt is a right which the law gives to every individual of sound 
and disposing mind and memory, unless under legal disability, 
to dispose of his property, by last will and testament, in such 
manner and to whom he pleases, if he contravenes no rule of 
law in such disposition. It is immaterial how repugnant his 
disposition may be to our ideas of propriety and to the claims 
of blood, if he acts without restraint, and freely and voluntarily 
wills, being competent so to do, his act shall stand—he has 
only exercised his rights under the law. If, however, he is in- 
competent to make a will; from mental imbecility, or should 
execute one, influenced by fraud, duress or force, it will not, in 
law, be allowed to stand, because such an instrument would not, 
in fact, be the will of the pretended testator ; it is not the free 
and voluntary act of his mind, but the will of another: not that 
of the alleged testator. 

This paper was originally produced in the Court of Ordinary, 
and admitted to probate, in what is called common. form, by 
Charles Walker, the person or one therein named ‘as executor. 
This probate in common form is an ex parte proceeding, and is 
not conclusive; for in common form it is provable on the oath 
of the executor and one witness, without notice to the parties in 
interest. But after this, within a certain time limited by law, 
it is competent for the executor, himself, to proceed to its proof 
in solemn form, by an examination of witnesses: before all those 
interested, to whom previous notice is. to be‘given; or for any 
party in interest to call on the executor to bring in the will and 
prove it by an examination of the witnesses before all the par- 
ties, who have a right all to be present, to cross-examine the 
witnesses, and produce witnesses in opposition to the alleged 
will, all having any interest in the question, being previously 
notified of the proceedings. 

In this case, the heirs at law of William Hunter haye here- 
tofore.called on Mr. Walker to prove this will in solemn form 
before the Ordinary of this county—he has proceeded so to do. 
And, on hearing the proof in the cause,’his Honor, the Ordi- 
nary of Twiggs County, passed an order and judgment in favor 
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of the validity of the will, and admitted the same to probate in 
solemn form; from which judgment of the Ordinary the heirs 
at law of: William Hunter have-appealed to thisCourt. That 
appeal brings the.case before you for decision. | 

The question to be settled by you now is, whether this paper - 
offered by. Mr: Walker, shall be established by your verdict as 
the last awill and testament of William Hunter, deceased. This 
you are to determine, irrespective of any thing which has here- 
tofore been done judicially in the premises; but you are to de- 
termine this issue on the evidence before you, applying thereto 
such‘rules of law as shall be given you in charge by the Court. 

The instructions prayed by the parties on either side are so 
full, and cover so fully all the points in the case, that I shall, 
in the charge, confine myself to these instructions—either to 
giving them as prayed for, refusing or qualifying them, as in 
my judgment may be right. 

And the first point made is, as to the manner in which the 
execution of this paper, itself; has been proven before you. 
Only one of the subscribing witnesses, to-wit: Mr. David’ 
Walker, has been produced on the stand. The heirs at law‘ 
call‘on the Court to charge, that it is “‘the duty of the execu- 
tor called on to prove a will in solemn form, to produce. the 
subscribing witnesses thereto, and prove the testable capacity 
and testamentary intentions of the testator.” 

Counsel for the propounder, Charles Walker, requests the 
Court to charge— 

That the execution of the will is-sufficiently proved by an 
attesting witness, who swears that he saw the two other wit- 
nesses sign and subscribe the will produced, in his presence, 
and signed and subscribed in the presence of the testator, and . 
by his request and in the presence of each other, and that one 
of the subscribing witnesses is dead, and the other gone off out 
of the State, and that, after inquiry, he has not been heard of. 

On the one side it.is required that all the witnesses be pro- 
duced, or proof of the execution fails. On the other, that one 
is sufficient ; and on his testimony the Jury must set up the 
will. The heirs at law say but one witness has been produced 
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and sworn before the Jury ; there are three to the paper; the 
law requires all shall be produced and sworn; you must, find 
against the will; the executor has failed even to prove its 
execution. The propounder says: You must decree in favor 
of the will, because one subscribing witness has sworn before 
you that he saw the others sign; they signed in the presence 
of. the testator and each other, and at testator’s request; one 
is dead, the other gone, and, after inquiry, cannot be found. 
In my opinion, the law is not as contended for by either party, 
but that the true rule lies between them. The very object of 
proving a willin solemn form, is to have a thorough investiga- 
tion, because the decision predicated thereon jis to be final and 
conclusive, as to the character of the paper. It is. therefore 
obviously the duty of the person setting it up, to produce all 
the evidence in his power or custody, which establishes its va- 
lidity ; and his failure to do so would insure defeat. An 
executor proposing, therefore, to prove a will in solemn form, 
would be compelled to produce all the subscribing witnesses, if 
in his power to doso. But if it is impossible for him so to do, 
shall the will utterly fail and an intestacy be declared ? I think 
not.. I amof the opinion thatits execution may be proven on the 
testimony of one or more subscribing witnesses, and what, in 
law, is called the adminicular proofs. But the impossibility of 
producing the others must be clearly and fuliy made, to the 
satisfaction of the Jury. You are not necessarily bound to set 
up this paper as a will, on the testimony of David Walker 
alone, because you may not be satisfied with the proofs, in aid 
of his testimony offered by the executor. The death of Thom- 
as Walker, and his hand-writing, and the hand-writing of Lee, 
you may think, might also have been proven by other persons, 
and this would have been in aid of the testimony of the one 
subscribing witness, Also, you may not be satisfied that the 
other witness, Lee, could not have been produced by the ex- 
ecutor, after proper effort made. If you should not be, then 
you would be at liberty to find against the execution of the in- 
strument, in the opinion of the Court; and therefore, the 
Court declines to charge*you as requested; and in the lan- 
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guage as requested, of the Counsel for Charles Walker.. But 
on the other hand, if you are fully satisfied, from the evidence: 
before you, that Thomas Walker, one of. the subscribing wit- 
nesses to. this paper, is dead; that Lee, the other, is out of 
the jurisdiction of the Court, and that it is not in the power of 
Walker to have produced him, and that he has made all rea- 
sonable efforts so to do; furthermore, that it has been proven 
by other witnesses, that the deceased intended to make a ‘will 
such as this, before it was made; and that afterwards, he had 
made such a one, (this species of proof being adminicular, as I 
understand the term). And furthermore, from all the facts in 
evidence before you, you be satisfied that the testimony of Da- 
vid Walker is supported, aided and corroborated, you will be 
justified in finding, by your verdict, the execution, ztself, of the 
paper, as a will, has been sufficiently proven; and therefore, 
I refuse to charge in the language as requested by the heirs at 
law of the deceased. This point seems not to have been antici- 
| pated until the trial. Little or no direct authority has been 
| produced. The Court has therefore charged the Jury accord- 
ing to the best of its impressions, but with some doubt. 

As to the latter part of the request of the heirs at law, that 
the testator’s capacity and testamentary intentions must. be 
proved by the executor, the Jury are charged, that this’ duty 
does devolve on the executor; and on his failure to make this 
proof, he is defeated. As.to what constitutes testable capaci- 
ty, it will be explained hereafter; and as to testamentary in- 
tentions, his design to make a well must appear at the time he 
executed the paper purporting to be his will, The evidence, 
on this point, is before you for your consideration. 

Again, the heirs at law request the Court to charge— 

“That a person has no right, and it is unlawful for him, to 
move a testator to make him his executor or give his goods, 
when the testator is a person of weak judgment and easy to 
be persuaded, and the legacy great.” 

I am satisfied that this is a correct rule of law, and give’ it to 
you in charge as requested. If you believe, from the evidence, 
that the deceased was a person of weak judgment, and easily to 
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be persuaded, and that Walker moved him to make him, Walk- 
er, his executor, and that the legacy to him or his children was 
great, the Jury are at liberty to set aside the will. It must be 
the free and voluntary act of the mind of the testator, which it 
is very obvious it could not be, if the pretended testator; under 
disabilities such as these, was moved and incited by another to 
will in his favor. 

Again, they request me to charge— 

‘That when the testator is circumvented by fraud, the testa- 
ment is void and of no force.” 

The Court most cheerfully gives you this rule in charge, to 
the full extent of the request. If you are of opinion, from the 
evidence, that the alleged testator in this case was circumvent- 
ed by fraud, it makes no difference who was the actor in the 
fraud, it vitiates the whole will: it cannot be established as the 
will of the deceased, if it is the fruit of fraud practiced on him. 

And again— 

‘“‘ That fraud in obtaining a will, like fraud in other cases, 
though not to be presumed, may be proved by circumstances.”’ 

This also is undoubtedly a sound rule of law. It is often- 
times impossible to prove the existence of fraud positively: ‘it 
lurks in the dark,” as it is sometimes said, but a well connect- 
ed chain of circumstances may establish beyond doubt its iden- 
tity—its existence. Ifthe Jury are satisfied, from the circum- 
stances in evidence before them, that fraud has been perpetra- 
ted on the deceased, to induce him to make this instrument as 
his. will, they may act on convictions thus derived, though they 
have no positive proof of the fact. And to enable you to deter- 
mine for yourselves this question, all the facts connected with 
this transaction are before you. 

Again, they request me to chargé you— 

“That in cases of undue influence and imposition, confirma- 
tion of the act does not remove the imputation.” 

I am not prepared to go the whole length of this request. 
It needs some qualification, in my opinion. The confirmation 
of an act, done undue influence and imposition, of course 
is a nullity, if the influence and imposition exist at the time of 
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the confirmation ; and perhaps a presumption in favor of its 
existence, at that time, is raised. But if it be shown, that.an 
act done under undue influence and imposition, afterwards, and 
when entirely removed from all undue influence, and aware of 
the former imposition, the actor confirms his previous act, his 
confirmation does remove the imputation. But if the. evi- 
idence establishes undue influence and imposition, and nothing 
but the simple act of confirmation, without showing under what 
circumstances the act of confirmation was made, such confir- 
mation does not remove the imputation, because the influence is 
supposed to remain. Therefore, if the Jury should think, from 
the evidence, that William Hunter executed this paper as his 
will, under undue influence and imposition, and the evidence 
should also show that afterwards he confirmed the act, such 
evidence of confirmation shall not remove theimputation. But 
if the evidence shows that the confirmation .was free from in- 
fluence or imposition, with a full knowledge of his position and 
his rights, such an act would give vitality to his former act, 
and remove all imputation. 

Again, on the other side, Counsel for Charles Walker re- 
quests the Court to charge— 

That in the case of wills, where a witness has gone off from 
the neighborhood and abroad, and has never since been heard 
of, the signature and hand-writing of such subscribing witness 
may be proved by another attesting witness, as in case of a 
deed. ‘ 

The Jury have doubtless understood, from what I have al- 
ready said, that I do not regard this proof as sufficient, without 
the aid of the adminicular proofs or circumstances. If this proof 
stands alone, in the opinion of the Jury, then the execution of 
the will, in the Court’s opinion, is not sufficiently proven; but 
supported (if the Jury think it is) by other facts and circum- 
stances, it may be sufficient to admit.the will to probate. The 
Court cannot but remark, that this method of proving the sig- 
nature and hand-writing of the absent witness is objectionable 
—does not strengthen the witness sworn—and the neglect to. 
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prove by others the hand-writing of the absent witness,. is’ an 
adminicular circumstance in proof against the execution of the 
will, = 

Again they request me to charge— 

“ That the Counsel for caveator on appeal, having permitted, 
without objection, after the testimony given by David Walker, 
an attesting. witness, the will to be read to the Jury as, the 
will of William Hunter, cannot be permitted now, and to the 
Jury, to make the objection, that the paper is not sufficiently 
proved, and as required by their citation.” 

I decline to give this request in charge to the Jury. The 
contrary thereof is the law, in the opinion.of the Court. The 
execution of the will is one of the material facts the executor 
is-called on to-prove in solemn form before this Jury; and it 
is for the Jury to say now, by their verdict, whether he has 
done so agreeably to the requirements of the law. Its proper 
execution is a mixed question of law and fact, and the proof 
has been submitted and the issue thereon formed. The Court 
has given to the Jury its instructions on the law arising under 
this head, and it is the province of the Jury to apply the facts 
in evidence to these rules of law; and as they may determine, 
so to find. 

Again, they request— 

“That if, from the evidence, the Jury believe that Wm. 
Hunter had sufficient sense to transact the common business of 
life, he had capacity enough to make a will; and his. being 
capricious in the disposition of his property, will not invalidate 


his will. 
“Phat a lower degree of intellect is requisite to make a will 


than to make a contract. 

‘That if Wm. Hunter had, at the time of making his will, 
mind enough to know that he was giving property to his bro- 
ther, Charles Hunter and to Mr. Jemerson Walker, he had, in 
law, capacity enough to enable him to make a will. 

“That the law does not measure the extent of the under- 
standing of a testator. That unless, under the testimony, it 
appear to the Jury that Wm. Hunter was totally deprived of 
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reason, he had mental capacity enough to make this will; and 
as he is the lawful disposer of his property, his will stands as‘ 
‘reason for his actions. 

“That a man’s capacity may be perfect to make a will, and 
yet, very. inadequate to the management of other business ; as 
for instance, to make a contract for the purchase or sale of 
property. 

‘“‘That a lower degree of intellect is necessary to make a 
will than to make a contract; that a mere glimmering of rea- 
son is sufficient.” 

These, gentlemen; in the opinion of the Court, are established 
rules of law in reference to testable capacity. Indeed, it 
is believed that the Counsel has copied these requests verbatim, 
from opinions delivered by our Supreme Court, in cases in 
which the question of capacity was raised. ‘They are there- 
fore absolutely binding on this Court and Jury. But the 
Counsel for the heirs at law, has notified you and the Court 
also, that they do not contend that the deceased had not men- 
tal capacity sufficient to make a will; they rest their opposi- 
tion on the ground of undue influence and imposition, he being 
a person of weak mind and judgmert. 

I have already informed you, that the capricious manner in 
which a testator may dispose of his property, does not. invali- 
date his will, if he is otherwise competent to will. Under the 
law, he has the right to make his own will; and it shall stand, 
although not in conformity to our notions of propriety, justice, 
or the claims of kindred. 

Again, they request me to charge— 

“That it is not necessary, in order to establish a will, that 
the executor or person claiming under the will, should prove 
that the will was read over to the testator, in the presence of 
the attesting or other witness. 

“That the law presumes, in general, that the will was read 
by or to the testator.” 

You are instructed, gentlemen, that this request embodies 
the correct rule of law on this subject. The testator is pre- 
sumed to have read the will; and therefore, it is not necessary 
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that it should be proven to have been read over:to testator in 
presence of the witnesses. 

Again, they request the Court to charge— 

“That David Walker and Thomas D. Walker, the brothers 
of the executor of the will, and attesting witnesses to the will, 
are competent and credible witnesses, in law; and. that by 
reason of their relationship to Charles Walker, the executor, 
no stain necessarily attaches to the testimony of such 1elations.”’ 

The Court is of ‘opinion that they are certainly competent 
witnesses, and that their relationship to Charles Walker, the 
executor, the party to the suit, does not necessarily stain their 
testimony. It is, however, for the Jury to determine what de- 
gree of weight and credit they think due to the testimony of 
the witness or witnesses; and the fact of relationship by the 
Witness to the party, ought to be considered by the Jury, in 
arriving ata conclusion or estimate of the credit due to the 
witness, together with every other circumstance or fact in evi- 
dence before them, bearing on the question of credibility. 

Again, the Court is requested to charge— 

“That the opinion of witnesses, as to the capacity of a tes- 
tator, or in reference to any undue influence over him, are en- 
titled to little or no regard, unless they are supported by good 
reasons, founded on the facts which warrant them in the opin- 
ion of the Jury.” 

In the opinion of the Court, this is a reasonable and sound 
rule. ‘The opinion of a witness, merely as an opinion, is worth 
but little—perhaps wholly incompetent testimony ; but when 
accompained with all the facts and reasons on which that opin- 
ion is predicated, the Jury entertain not the opinion itself, but 
the fact, in order to see whether they arrive at the same or a 
different conclusion, agreeable to the legitimate effects thereof. 

Again, the Court is requested to charge— 

‘That fraud is never to be presumed; that - when circum- 
stances are relied on to establish its existence, they should be 
so strong, when combined and examined, as to satisfy the Jury 
of the existence of the fact they are adduced to establish. 























MACON, FEBRUARY TERM, 1855. 397 


Walker, ex’r, vs. Hunter e¢ al. 








That it will not do if they affect the judgment with nothing 
more than doubt and suspicion.” 

The Jury are instructed in favor of this request, in its full 
extent, as prayed for. If the circumstances create in the 
minds of the Jury only a doubt or suspicion of fraud, they are 
not to presume fraud. They must be satisfied in their minds 
of the existence of the fraud, from all the circumstances in evi- 
dence before them. 

Again, it is requested that the Court charge— 

“That unless the Jury are satisfied from the testimony in 
the case, that it has been proven that Wm. Hunter made the 
will in controversy through constraint or fear; or under com- 
pulsion or threat ; without freedom of person or mind; or made 
it through excessive importunity, extorting from him, the said 
Wm. Hunter, what he was unwilling to grant or give, and 
which he had not firmness of mind or ability to withhold. No 
such undue influence is established, or can be established, by 
other means or modes of proof to authorize any Court or Jury 
to set aside the will of said Wm. Hunter on that ground.” 

Again, and lastly, the Court is required to charge— 

“That if the Jury believe, from the testimony in the case, 
that Wm. Hunter had mind enough to make a will on the 16th 
November, 1839; that the will was formally executed by him 
and attested as the law directs; that he had volition, design, 
purpose, intention to dispose of his property by the will as he 
has done, they are bound to find in favor of the will; and 
that no tribunal can pronounce against it because of its disap- 
probation, however strong, of the dispositions made by the tes- 
tator of his property.” 

You therefore see that it will be your duty, on this trial and 
investigation, to determine— 

Ist. Whether, from the evidence, and the law applied there- 
to as given you in charge, this paper has been properly and le- 
gally executed. ' If on this point you are satisfied with the tes- 
timony, then you will see whether the testator, at the time the 
will was made, was of sound, disposing mind and memory, as 
shall appear to you from the evidence and the law, as given 


SSF FAR RN I ORR I RR RENE EURO LC A ATT TDN IT EET LONE ETO CLT ELE SGT ER OT RT I OE IE EE OTR IE BONER I IS Cm SABRC BoB EN Bra 











































ie Rss YS ie Ran ee Me Rit Oy A on) SSE 


898 _ SUPREME COURT OF GEORGIA. 


Walker, ex’r, vs. Hunter et al. 








you in charge on this branch of the inquiry. You will then 
ascertain, also, from the evidence, whether the testator execu- 
ted the alleged will, freely and voluntarily ; whether it was 
the act of his own mind to make this will; to make it as it ap- 
pears here before you; and whether he did so execute it, free 
from all illegal and improper control or restraint over him, as 
- defined by the rules of law laid down for your guidance under 
this head of inquiry. And as you believe from the evidence, 
so declare by your verdict. 


The Jury retired and found in favor of the will, de- 
claring it the last will and testament of William Hunter, duly 
proved, and entitled to record. 

When the Counsel for the caveator then and there, during 
the said March Term, 1854, of the Twiggs Superior Court, 
moved for a new trial in said cause, upon the following grounds, 
to wit: 

Ist. That the Court erred in deciding that respondent’s 
Counsel had the right, in law, to open and conclude the argu- 
ment before the Jury in said cause. 

_ 2d. Because the said respondent failed to prove in solemn 
form the paper proven in common form, to be the will of Wil- 
liam Hunter, deceased, the testator. 

3d. Because the said paper was not proven to be the will of 
the said William Hunter, deceased. 

4th. Because the verdict of the Jury was contrary to evi- 
dence and the weight of evidence. 

5th. Because the verdict of the Jury was contrary to the 
charge of the Court. 

6th. Because the verdict of the Jury was contrary to law. 

Tth. Because the Court erred in its charge. 

8th. Because, while the cause was pending before the Special 
Jury, E. E. Crocker, one of the Counsel for the respondent, on 
the night of the 23d March inst. entertained at his house two of 
the special Jury to whom the said cause was submitted for trial, 
and the respondent, Charles Walker. 

‘9th. Becausea paper was found in the room of the Special Ju- 
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ry, by the Jury, to which said Jury retired'to make up their ver-. 
dict, of which the following is a copy, which was calculated to. # 
misdirect the Jury as to the true issue before them, to-wit : 


“‘The burden of the effort made by Colquztt before the Jury, 
is to show fraud on the part of Walker in Charles Hunter’s 
will, which.is not the issue before the Jury. Nothing relating. 
to Charles Hunter’s will ought to be allowed, but the issue— 
was William Hunter capable, in law, to make a will. The Jury 
will'in particular act upon the evidence in the case, and the 
law given them in charge. I fear the erroneous impression is 
now made in the mind of two or more of the Jury.” 


¢ 


The Court, after hearing argument on the above motion, and 
considering the same, and being of opinion that respondent's 
Counsel had the right, in law, to open and conclude the argument 
before the Jury in said cause, over-ruled the first ground taken 
in the motion for a new trial, and refused to grant a new trial 
on that ground. 

But the Court being of opinion that the said Charles Walk- 
er, the executor and respondent, failed to prove the will of the 
said William Hunter, the said testator, in solemn form, being 
the paper proven in common form, to be the will of the said 
William Hunter, the said testator, and being of the opinion 
that the execution of said will was not sufficiently proven ; and 
the Court being further of opinion, that the verdict of the Jury - 
in said cause was contrary to evidence and the weight of evi- 
dence, and was contrary to the charge ofthe Court, and con- 
trary to law; and the Court being further of opinion, that-the 
fact, that while the cause was pending before the Special Ju- 
ry, E. i. Crocker, Esq. one of the Counsel for respondent, on 
the night of the twenty-third March, entertained at his house 
two of the Special Jury to whom the said cause was submitted, 
and the respondent, Charles Walker, was illegal and inadmissi- 
ble in law; and the Court being also of opinion, that the pa- 
per in the hand-writing of Lewis Solomon, and found by the 
Jury in their room, was calculated to mislead the Jury and in- 
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fluence their finding; it was therefore ordered and adjudged by 
the Court, that for the said.reasons, the verdict of the Jury in 
said cause be set.aside, and a new trial be awarded and had in 
said cause. ) 

The errors assigned were— 

1st. That the Court erred in permitting David Walker to tes- 
. tify about Charles Hunter and his property. 

2d. The Court erred in admitting in evidence Charles Hunt- 
er’s will. 

3d. It erred in admitting in evidence the deed from Charles 
Hunter to Charles Walker, 

4th. It erred in admitting the testimony of Samuel Jemer- 
son about a former will of William Hunter, and the sayings of 
his mother. 

5th. It erred in admitting the testimony of Humphrey Jem- 
erson about the sayings of Charles Walker, long before he was 
executor or the will was made. 

6th. He erred in admitting in evidence the testimony of 
Mrs. Wheat -about a former will, and as to what her mother 
told her. 

Tth. He erred in admitting in evidence Mrs. Lyle’s testi- 
mony as to her hearing others say, and as to the sayings of 
Charles Walker before he was executor, or before the will was 
made. 

8th. He erred in admitting James Ware to testify as to the 
capacity of Charles Hunter, and about his property. 

9th. He erred in admitting the testimony of Mrs. Harris 
about a deed made by Charles Hunter. 

10th. He erred in admitting all or any of Mr. Mellon’s tes- 
timony. 

11th. He erred in over-ruling the motion to strike out the sec- 
ond and fourth grounds in the caveat. 

12th. The Court erred in sustaining the motion for a new 
trial. 

13th. The Court erred in granting a new trial in said cause 
upon any or either of the grounds sustained by the Court, 
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tiff in error. 


ScarsporouaH; McDona.p, for defendants in error. 


By the Court.—BENNING, J. delivering the opinion. 


Was it right to grant the new trial? That is the sole ques- 
tion in this case. 

The Court below put its decision granting a new trial, on a 
number of grounds, viz: That the paper propounded as the 
will of Hunter had not been proven, in solemn form, to be his 
will. 

That the execution of that paper had not been sufficiently 
proven. 

That the verdict of the Jury was contrary to the evidence 
and the weight of the evidence—contrary to the charge of the 
Court and contrary to law. 

That one of the Counsel for Walker entertained at his 
house one night during the trial, Walker and two of the Jury. 

That the paper in the hand-writing of Solomon, found by 
the Jury in their room, was calculated to mislead the Jury. 

Ifany one or more of these grounds were good, whether the oth- 
ers were good or not, the new trial was properly granted, and the 
judgment granting it ought to be affirmed. This Court might, 
therefore, content itself with pointing out such of the grounds 
as it considers good, if such there are, and go no further; but 
as the decision of the Court below was placed on all the grounds, 
it will not be improper, and probably will be best, for obvious 
reasons, even in case of an affirmance, that this Court shall 
consider all the grounds, though it may think some only of 
them good. ‘That, therefore, will be done. In doing it, 
however, the grounds will be taken up in a different order from 
that in which they have just been stated. 
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Was the verdict contrary to the evidence, or to’ the weight 
of the evidence? This is the ground I shall begin with. 

As to this ground, the Counsel for the plaintiff in error say, 
first, that the verdict was not contrary to the evidence or to the 
weight of the evidence ; and secondly, that if the verdict was 
contrary to either, it was so only because a part of the evi- 
dence was illegal evidence, ‘namely: so much as related to 
Charles Hunter—to his deed, to his will and to his property— 
so much as related to a former will of Wm. Hunter, and to the 
sayings of his wife, and so’much as related to the sayings of 
Charles Walker and others, before he, Walker, became exec- 
utor, or before the trial had been made. 

The latter of these replies will be noticed first. Is it true 
that this part of the evidence was illegal evidence ? 

The reason. given by these Counsel for saying that the evi- 
dence relating to Charles Hunter, to his property, to his will 
and to his deed, was illegal, was, that it was irrelevant; that 
it could have nothing to do with an issue concerning a paper 
propounded as the will of another man, Wm. Hunter. 

What, then, was the issue and what the nature of the evi- 
dence in question ? 

The caveator, among other things, alleged, in substance, 
that Charles Walker, with the design of acquiring for him- 
self or a son, or both, the property of Wm. Hunter, a person 
not akin to either him or his son, by the use of undue influence 
and fraudulent contrivances, induced William Hunter to make 
the propounded paper as his will; that though, by that paper, 
a portion of Wm. Hunter's property was given to Charles Hun- 
ter; yet, that Charles Hunter was a person of great weakness 
of mind, and one entirely under the influence of Charles 
Walker, and that the giving of a portion of the property to 
Charles Hunter, was, in effect, the same as giving that portion 
directly to Charles Walker, as was proved by the result, which 
was. that Charles Hunter, after the death of Wm. Hunter, 
partly by deed and partly by will, gave all of the portion of 
the property given him by Wm. Hunter’s will to Charles 
Walker. This, in substance, is alleged by the caveator. 
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Now so much of thig allegation as refers to Charles Hunter, 
his property, his deed and his will, the evidence -objected to 
about him, his property, his deed and his will, tends to prove. 
This becomes apparent by merely reading that evidence. 

The position, therefore, that that evidence was illegal, be- 
cause irrelevant, is not well founded. 

The only reason assigned in argument, by the Counsel for 
the propounder of the paper, to show the evidence of Mrs. 
Wheat and Samuel Jemerson, giving the sayings of their mo- 
ther, spoken after her marriage with Wm. Hunter, in relation 
to a former will made by Wm. Hunter, to. have been illegal, 
was, that the evidence was hearsay—was only of the sayings 
of Mrs. Hunter. 

But as to Mrs. Wheat, it is not apparent that this reason is 
true, in point of fact. It is true, Mrs. Wheat swore this: 
“‘ Witness’ mother made an effort through Mr. Wheat, her son- 
in-law, soon after the death of Dowsing, to get possession of . 
said will, but was informed said will could not be found amongst 
Esquire Dowsing’s papers.” But that this contains any thing 
that is hearsay, is far from clear. 

And as to the evidence of Jemerson, he does, indeed, say 
this: ‘‘ He once had a conversation with his mother, then the 
wife of Hunter, in which she informed him that her husband 
had made a will, and had given one half of his property to his 
people, and the other half to her people.’ But then he im- 
mediately adds this: ‘‘ That some seven or eight years after 
the death of his mother, he communicated to. Wm. Hunter 
what his mother had told him, and asked him if he had made 
such a will? and he answered, that he had, but that since the 
death of his wife he had burnt it.” And this addition makes 
what had been the sayings of the witness’ mother, become, in 
effect, the sayings of Hunter. And any sayings of his were 

legal evidence. 

The reason, then, assigned by the Counsel for the propound- 
er, to show this evidence to have been illegal, is not sufficient. 

The sayings of Chas. Walker, which it was argued were il- 
legal evidence, were those proved by Mrs. Lyle, and one 
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proved by Humphrey Jemerson. . And the objection to these 
Sayings was, that they happened before the making of the pa- 
per propounded as Hunter’s will; and therefore, before -Chas. 
Walker could have been executor of that will; and so, that the 
sayings, when made, were such as could neither be against the 
interest of Walker, or as could bind those claiming under the 
paper propounded as the will of Hunter. 

- This objection to the evidence of both of these witnesses, as. 
matter of fact, exists. And as to the evidence of one of them, 
Humphrey Jemerson, it is sufficient, as matter of law. But it 
is not so sufficient as to the evidence of the other, Mrs. Lyle, 
for her evidence is admissible on another ground. The say- 
ings of Chas. Walker, to which she testifies, make part of the 
transaction as much a part of it as does the fact that the 
paper was executed at Chas. Walker’s house make part of it. 
Those sayings are: “that he, Wheat, was interested in the dis- 
position of the property, and had more influence over him than 
any one else; and when he moved away somebody would get 
it, and that he, Mr. Walker, has as much right to it as any 
one else, apart from the legal heirs, and he would, after the 
removal of Mr. Wheat, nurse the old man and get it if he 
could.” 

But as to the sayings testified to by Humphrey Jemerson, 
they manifestly make no part of the transaction—of any trans- 
action in which Walker took part. They are merely to the ef- 
fect, that the witness, that Humphrey Jemerson, not Walker, 
could influence Hunter to give him, Jemerson, all his property. 

They were not admissible, therefore, as a part of the 7es 
geste. And that being so, having been made before Walker 
became executor, they were not admissible at all. 

It is, as to this evidence, then, of Jemerson, and this only, 
that the Counsel for the plaintiff in error are right in saying, 
that a part of the evidence in the case was illegal. 

But this is a very small part of the whole evidence—too 
small a part to warrant this Court in believing that the verdict 
turned upon it. 

It remains to say, that in the opinion of this Court, the- 
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Counsel for the plaintiff in error do not establish their position, 
viz: that if the verdict was, contrary to the evidence, or the 
weight of evidence, it was so because a part of the evidence 
was illegal. 

As to their other position on this pomt—the position, that 
the verdict was not contrary to the evidence or to the weight 
of the evidence, supposing the evidence to have been all legal, 
we express no opinion. That we should express one is not 
necessary, as on other grounds, we shall affirm the judgment 
granting the new trial;.and as it is to be presumed that the 
new Jury, should this same eVidewce come before them, will, 
of themselves, rate it at its proper value. 

The next of the grounds on which the Court put its judg- 
ment—granting the new trial, which will be noticed is, the 
ground, that the verdict was contrary to the charge of the 
Court. 

In respect to this ground, the Counsel for the plaintiff made 
a reply, somewhat similar to that which, as we have seen, they 
made in respect to the ground just considered. They said that 
a part of the charge was law anda part not law, and that 
though the verdict might perhaps be contrary to the latter 
part, it was not contrary to the former; and so, that the ver- 
dict, even if contrary to such latter part, ought not to be dis- 
turbed. 

Of the part of the charge which they insisted was not law, 
the following is a portion: ‘‘ An executor proposing, therefore, 
to prove a will in solemn form, would be compelled to produce 
all the subscribing witnesses, if in his power to de so. But if 
it is impossible for him so to do, shall the will utterly fail, and 
an intestacy be declared? I think not. I am of opinion that 
its execution may be proven on the testimony of one or more 
subscribing witnesses, and what, in law, is called the adminicu- 
lar proofs. But the impossibility of producing the others must 
be clearly and fully made, to the satisfaction of the Jury. 
You are not necessarily bound to set up this paper as a will, 
on the testimony of David Walker alone, because you may not 
be satisfied with the proofs in aid of his testimony offered by 
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the executor. Thedeath of Thomas Walker, and his hand-wri- 
ting, and the hand-writing of Lee, you may think, might also 
have been proven by other persons; and this would have been 
in aid of the testimony of the one subscribing witness. Also, 
you may not be satisfied that the other witness, Lee, could not 
have been produced by the executor after proper effort made. 
If you should not be, then you would be at liberty to find 
against the execution of the instrument, in. the opinion of the 
Court ; and therefore, the Court declines to charge you as re- 
quested, and in the language as requested by the Counsel of 
Chas. Walker. But on the other hand, if you are fully satis- 
fied, from the evidence before you, that Thomas Walker, one 
of the subscribing witnesses to this paper, is dead; that Lee, 
the other, is out of the jurisdiction of the Court, and that it is 
not in the power of Walker to have produced him, and that he 
made all reasonable efforts so to do; furthermore, that it has 
been proven by other witnesses, that the deceased intended to 
make a will such as this, before it was made, and that after- 
wards he made such a one (this species of proof being admin- 
icular, as I understand the term): and furthermore, from all 
the facts in evidence before you, you be satisfied that the testi- 
mony of David Walker is supported, aided and corroborated, 
you will be justified in finding, by your verdict, the execution, 
itself, of the paper, as a will, has been sufficiently proven ; and 
therefore, I refuse to charge in the language as requested by 
the heirs at law of the deceased.” 
, This portion of the charge the Court gave instead of one 

which the Court was requested by the plaintiff to give, and of 
one which it was requested by the defendant to give. That 
which it was requested by the defendant to give, was as fol- 
lows: “that it is the duty of the executor called on to prove 
a will in solemn form, to produce the subscribing witnesses 
thereto, and prove the testable capacity and testamentary in- 
tentions of the testator.” 

That which the Court was requested by the plaintiff to give, 
was as follows: ‘That the execution of the will is sufficiently 
proved by an attesting witness, who.swears that he saw the two 
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other witnesses sign and subscribe the will produced, in hid 
presence, and signed and subscribed in the presence of the tes- 
tator,.and by his request, and in presence of each other, and 
that one of the subscribing witnesses is dead, and the other gone 
off out of the State, and that after inquiry he has not been 
heard of.” | 

Considering what the Court charged and what it refused to 
charge, we think the Court meant to declare this to be the law, 
viz: that in no case is the evidence of one witness sufficient to 
prove the execution of a will, in a proceeding to establish the 
will in solemn form; that in every ease the evidence of at least 
two witnesses is necessary, of which evidence, however, if that 
of one of the two goes to the main fact, the signing and pub- 
lishing, that of the other need go no further than to some ad- 
minicular facts. We suppose, indeed, that the Court intended 
to tell the Jury, that in a proceeding to establish a will in sol- 
emn form, the‘law which governs as to evidence, is the general 
law of the Ecclesiastical Courts, according to which one witness 
does not make full proof. (1 Wms. Hz’rs, 214.) 

If we are right in this, the questions are, first, what is the 
number of witnesses which the law of the Ecclesiastical Courts 
require in such a proceeding. Secondly, will other Courts, 
when such a proceeding is taking place before them, observe 
that law, whatever it is, in preference to the law which they 
use in proceedings peculiar to themselves ? 

If we make decided cases the criterion, we cannot, with cer- 
tainty, say that it is the law of the Ecclesiastical Courts, that 
they shall require more witnesses than one to the execution of 
a will. In the case of McKenzie vs. Yeo, (7 Eecl. Rep. 403) 
a case which, in the opinion of the Court deciding it, depended 
upon the evidence of but a single witness, the Court, it is true, 
refused to consider the will proved—but the Court, according 
to my understanding of what it says, puts its decision not on 
the ground that the evidence was the evidence of only one wit- 
ness, but on the ground that the evidence was, in itself, not 
credible, all the facts of the case considered. My inference 
from what is said in that cas2 is, that if there had been no coun- 
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tervailing facts in the case, the evidence of the one witness 
would have been held sufficient to prove the will. 

And inthe case of Moore vs. Payne, (2 Lee Eccl. Rep.) Sir 
George Lee said that the proof of a will is by the jus gentium, 
and that by that law, one. witness is sufficient—adding, howev- 
er, that in the ease of only one witness, there should be some 
adminicular proof to corroborate him. But does the jus gen- 
tium, I ask, recognize this doctrine of the necessity of admi- 
nicular proof, when there is but one witness? 

Then it is beyond question the law that. the Ecclesiastical 
Courts dare not, on pain of a prohibition, require more witness- 
es than one to the payment of a legacy, to the execution of a 
release, to the revocation of a will, to a defence against the 
subtraction of titles. Shotter vs. Friend, (8 Mod. 283), 
Breedon vs. Gill, (1 Ld. Raymond, 221.) 

And what reason can there be for the law’s being content 
with one witness in these cases, which does equally exist for its 
being content with one in the case of the probate of a will. 

There is, however, it must be admitted, in Godolphin’s Or- 
phan’s Legacy this passage: “ But regularly, a single witness, 
without other adminicular proof, is not sufficient to prove a will, 
as in the case of Chadron against Harris, where it is said that 
if- the Ecclesiastical Court proceed in a manner that is mere 
spiritual and pertinent to their Court, according to the Civil 
Law, although their proceedings are against the rules of the 
Common Law, yet a prohibition does not lie. As if they re- 
fuse a single witness to prove a will, for the conusance of that 
belongs to them.” The same thing is said by other elementary 
writers, and perhaps by some Judges in the course of a decision. 
(1 Wms. Ex’rs, Pt. I. Bk. IV. ch. 8, sec, 5. 18 Vin. Ab. 
Prohibition, (Q.) I doubt whether this position rests anywhere 
upon a better foundation than an obiter dictum. But of this 
I cannot be certain, as the case of Chadron against Havrig, ig 
reported in Noy—a report not within my reach. 

Suppose it, however, to rest on a decided case, and so to be 
taken as law, how much does it amount to? this much: that 
the temporal Courts will not, in any case, step forward and pro- 
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hibit the spiritual Courts, in a proceeding for the probate of a will 
before those Courts, from requiring more witnesses than one to 
prove the will. 1t does not amount to saying that the temporal 
Courts themselves, in a proceeding before them, volving the 
proof of a will, must, in every case, require the evidence of 
more witnesses than one to make out the proof of the will. 
And if it did, it would be contradicted by a great numbér of 
decided cases. 

The result of those decided cases is, I think, well stated by 
Greenleaf in his work on Evidence, in the following words: “It 
is ordinarily held sufficient, in the Courts of Common Law, to 
call one only of the subscribing witnesses, if he can speak to 
all. the circumstances of the attestation; and it is considered 
indispensable that he should be able, alone, to prove the perfect 
execution of the will, in order to. dispense with the testimony 
of the other witnesses, if they are alive and within the jurisdic- 
tion. But in Chancery, a distinction is taken, in principle, 
between a suit by a devisee, to establish the will against the 
heir, and a bill by the heirs at law, to set aside the will for 
fraud, and to have it delivered up. For, in the former case, a 
decree in favor of the will is final and conclusive against the 
heir: but in the latter, after a decree against him, dismissing 
the bill, his remedies at Jaw are still left open to him. It is 


therefore held incumbent on the devisee, whenever he sues to_ 


establish the, will against the heir, to produce all the subscri- 
bing witnesses, if they may be had, that the heir may have an 
opportunity of cross-examining them; but where the heir sues 
to set aside the will, this degree of strictness may, under cir- 
cumstances, be dispensed with.” (2 Greenl. Ev. sec. 694, see 
cases cited there. 2 Stark. Hv. 922, 923, and cases cited. 1 
Phill. Ev. 501.) 

The rule in the temporal Courts, then, in proceedings before 
them, ordinarily is, that no more than one of the subscribing 
witnesses need be called, if that one is one who can speak to all 
the circumstances of the attestation. 

Proceedings jn the temporal Courts in which this rule has 
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place, are proceedings which involve title to land claimed un- 
der a will, as an issue of devisavit vel non, or sometimes an ac- 
tion of -ejectment. In such proceedings, the party claiming 
under the will has to prove the will—probate in the spiritual 
Courts being only sufficient to prove a will for goods, but not 
to prove one for lands. 

_ It seems, then, that in England, in the spiritual Courts, as 
many as two witnesses are necessary to the proof of a will— 
such a will as those Courts can take cognizance of ; that is, one 
of goods—and in the temporal Courts not more than one wit- 
ness is commonly necessary to the proof of a will—such a will 
as those Courts can take cognizance of the proof of; that is, a 
will of lands. 

This being the state of the English law, what is the state of 
our law? 

By our law, the proceeding for probate, whether the will be 
one of goods or one of lands, or one of both, has to begin in the 
Court of Ordinary, though it may pass from that Court into 
higher Courts—the Superior and the Supreme. (8d Art. Con. 
Ga. Walker's Dig. 415. Prin. Dig. 231.) 

Suppose a proceeding before that Court—as there has been 
ir: this case for the probate of a will—a will partly of goods 
and partly of lands—which rule, as to the number of witnesses 
to be required, is the Court to follow, that of the English spiri- 
tual Courts, or that of the English temporal Courts—or is it to 
follow the rules of both? These are the precise questions now 
for determination. 

The answer to these questions depends on the changes which 
this State has made in the English law. What, then, are those 
changes? They are, among others, the abolition, not only of 
the Ecclesiastical Courts, but of the whole Ecclesiastical estab- 
lishment; the erection of the Court of Ordinary instead of 
those Courts ; the erection of nothing instead of that establish- 
ment, and the adoption of “the Common Laws of England.”’ 
The Court of Ordinary is a temporal Court, and is subject to 
the supervision of the Superior Court, and ultimately, to the 
supervision of this Court—both of which are also temporal 
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Courts—and Courts under the especial government of those 
“Common Laws of England” adopted by the State as aforesaid. 

It seems to this Court a fair inference from all this, that the 
State intended the abrogation of all those usages and rules of 
the Ecclesiastical Courts, which were peculiar to those Courts, 
and which were opposed to the Common Law; and the substi- 
tution of the Common Law for those usages and rules—as for 
example: the abrogation of the usages and rules by which 
those Courts imposed penances, excommunications and other 
spiritual punishments—those by which they enforced the pay- 
ment of tithes and other dues to the clergy—those by which 
they gave redress for the injuries of spoliation, dilapidation and 
neglect of repairing the church—those by which they required 
the depositions of witnesses to be taken down in writing—and 
those by which they. required, for the proof of any fact, the evi- 
dence of not less than two. witnesses. 

This view is confirmed by the want of any attempt, on the 
part of the Courts of Ordinary or the Superior Courts, when 
supervising cases, brought up to them from the Court of Or- 
dinary, to exercise or enforce any of those usages or rules. 
Those Courts, as far as we know, have never requirel deposi- 
tions to be taken down in writing, or required the evidence of 
at least two witnesses to every fact or allegation inacase. In 
cases of marriage and divorce, which were, before the Revolu- 
tion, cases of spiritual cognizance, the Superior Courts have 
never held that, be the circumstances what they may, the evi- 
dence of at least two witnesses was essential to the proof of 
every matter in the cases. On the contrary, these Courts, in 
practice, have contented themselves with the employment, as 
to this particular, of the rules of evidence prescribed by the 
Common Law. 

And the view is also confirmed by the absurd, not to say 
bad consequences which would follow from the adoption of the 
opposite view—the view that the State did not intend for those 
spiritual usages and rules to give place to the rules of the Com- 
mon Law. For in the case supposed, of a will of both lands 
and chattels seeking probate, if but one witness could be called 
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by reason, say of the’death of the other two or more, the Court, 
governed by those usages and rules, would have to hold the 
Will good as to the lands, but null as to the chattels. And is 
it to be presumed that the State ever intended a thing, to say 
the least, so absurd as that? 

[1.] Upon the whole, the conclusion to which this Court 
comes is, that in the probate of wills, the Courts of Ordinary 
and the Superior Courts are to follow the rules of evidence 
prescribed by the Common Law and in use in the temporal 
Courts of England, at the time when Georgia first adopted the 
Common Law, unless Georgia has since repealed them; and 
not the rules of evidence then in use in the. spiritual Courts of 
England ; and therefore, we think that the Court erred in the 
charge to the Jury under consideration—a charge which, as 
we understand it, meant to tell the Jury, that unless the exe- 
cution of the will was proved by the evidence of at least two 
witnesses, one speaking to the signing and publishing, and the 
other to that or to some adminicular circumstances, they could 
not find the execution of the will proved, whatever they might 
think of the' other evidence in the case. 

We do not mean to say, however, that we think the founda- 
tion laid for the introduction of secondary evidence of the 
hand-writing of Lee, one of the subscribing witnesses to the 
paper propounded as a will, was sufficient. 

Nor do we mean to say, that we think less evidence is re- 
quired, when the proceeding for probate is compelled by the 
heir, who is adverse to the will, than when the proceeding is 
the voluntary act of the executor, or a legatee who is friendly 
to the will. 

Another portion of the part of the charge which the Coun- 
sel for the plaintiff argue not to be law, is the following : “ That 
a person has not the right, and it is unlawful for him to move 
a testator to make him his executor or give his goods, when 
the testator is a person of weak judgment and easy to be per- 
suaded, and the legacy great.” 

This, although it has the sanction of Swinburne, we cannot 
admit to be law. It has not the sanction of any other text 
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writer, or of any decision, as far as we know. It is contrary 
to what was said by LumpkKIn, J. in Potts et al. vs. House, (6 
Ga. 359.) That is as follows: “ With respect to a will al+ 
leged to have been obtained by undue influence, I would re- 
mark, that it is not unlawful for a person, by honest interces- 
sion and persuasion, to procure a will in favor of himself or 
another ; neither is it, to induce the testator, by fair and flat- 
tering speeches; for though persuasion may be employed to 
induce the dispositions in a will, this does not amount to influ- 
ence in the legal sense.” ‘On this subject as on that, with 
regard to capacity, no precise and distinct line can be drawn. 
Suffice it to say, that the influence exercised must be an un-: 
lawful importunity, on account of the manner or motive of its 
exertion, and by reason of which the testator’s mind was so 
embarrassed and restrained in its operation, that he was 
not master of his own opinions in respect to the disposition of 
his estate.” 

This language is very general. It says, that it is'not “ un- 
lawful” for a person, “‘ by honest intercession and persuasion, 
to procure a will in favor of himself or another.” It makes no 
exception of the case, when the will is procured from a person 
of “weak judgment.’ And we think there is no such excep- 
tion to be made. If the testator “moved” be a person of weak 
mind, and the legacy he gives great, the effect produced cer- 
tainly ought, in general, to be a very strong presumption that 
the “‘ moving” was undue—was “ unlawful ;’”’ yet, the presump- 
tion ought not to be a conclusive one. For to make it conclu- 
sive might be to annul some very proper wills. Suppose that 
a father, of weak mind, is “moved” by his grown children to 
make a will, giving to them, in equal shares, all of his property, 
and appointing one of them the executor—their motive being, 
the fear that if their father died intestate,- none of them could 
become his administrator, by reason of inability to give securi- 
ties; and so, the fear that the administration of the estate 
would pass into the hands of strangers? Ought such a will to 
be annulled—annulled on the ground that it was simply “ un- 
Jawful” for the children to “‘ move” the father to make such 
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will? It ought, if the position of Swinburne, adopted by the 
Court below, be right. But we think it ought not. Other 
such cases may be supposed. 

[2.] In our view then, the charge of the Court ought to be 
slightly modified, to express the law on this point—modified as 
follows: That though a person has a right, and it is lawful for 
him to move a testator to make him his executor or give his 
goods, even when the testator is a person of weak judgment 
‘and easy to be persuaded, and the legacy great; yet, if, in 
such case, a person does so move a testator, a very strong pre- 
sumption arises that the moving is ofa sort not right or law- 
ful—a presumption only to be rebutted, as I think, by his bring- 
ing forward something sufficient to show the will to be such as 
a person of average mind, morals and family love might be 
supposed willing to make. 

We agree, then, with the Counsel for the plaintiff, that some 
part of the charge of the Court did not fully express the law. 
But we will-not undertake to say whether the verdict was or 
was not contrary to that part of the charge which did express 
the law, nor whether it is true or not, that the verdict was con- 
trary to law, as in another one of the grounds on which the grant- 
ing of the new trial was put, it is assumed to have been; and 
this we will not do for the same reason for which we forebore 
to express an opinion as to whether the ground, that. the ver- 
dict. was contrary to evidence, was or was not true. To say 
whether a verdict is contrary to law or not, it is, in general, 
necessary to say whether it is contrary to evidence or not. 
And this case is not an exception to that general rule. 

[8.] The next of the grounds on which the granting of the 
new trial was put, that we shall notice, was “the fact that 
while the cause was pending before the Special Jury, E. E. 
Crocker, Esq. one of the Counsel for respondent, on the night of 
the twenty-third March, entertained at his house two of the 
' Special Jury to whom the said cause was submitted, and the 
respondent, Charles Walker.” This is undoubtedly a good 
ground. It is hardly in the power of affidavits wholly to free 
this affair from suspicion. It is not in the power of affidavits 
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to show that the two Jurors were not consciously or uncon- 
sciously affected by it. In Walker vs. Walker, (11 Ga..R. 
206,) this Court says: “when a Juror has been impannelled 
to.try a cause, and during the trial and before he has rendered 
his verdict, he shall be entertained by either of the parties, at 
their expense, and the verdict be in favor of the party so en- 
tertaining the Juror, the verdict will be set aside.” ‘This 
rule is indispensably necessary to preserve the purity and in- 
tegrity of Jury trials in our Courts, and cannot be too strictly 
enforced.” 

This is not a case in which we can make a distinction be 
tween entertainment of a Juror by the prevailing party, him- 
self, and entertainment by his Counsel. 

The next and last of the grounds on which the new trial was _ 
granted was, “‘that the paper in the hand-writing of Lewis Sol- 
omon, and found by the Jury in their room, was calculated to 
mislead the Jury and influence their finding.” 

The Lewis Solomon referred to was the Ordinary, from 
whose judgment admitting the will to probate, the case on tri- 
al had, by appeal, been brought into the Superior Court. He 
was also the foreman of the Grand Jury, from which, after the 
removal of him from it for cause, had been struck the Special 
Jury trying the case. The paper was found by the Jury in 
their room, soon after they met in it to consider of their ver- 
dict. 

Under these circumstances, we think the Court was suffi- 
ciently forbearing, when it said that-the paper “was calcula- 
ted to mislead the Jury and influence their finding.” 

The affidavit of Solomon amounts to this: that he did not 
intend the paper for the Jury, and that he does not know how 
it got before the Jury. The affidavit of the foreman of the 
Jury is, that the paper “was found in the room of the Special 
Jury ;” “that said paper was found shortly after entering their 
room, before they made up their verdict, and was examined by 
all of the Jury, as this deponent remembers, before they de- 
liberated on said cause and made up their verdict.” 

This affair has an ugly look. We think the Court was right 
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in making it a ground for a new trial. (Coke Litt. 22T7,, 6.. 
‘2 Hale’s P. C, 308. Metcalf vs. Dean, Cro. Eliz.'189.) 

So, these two grounds for a new trial being sufficient, the 
Court was right, as we think, in granting a new trial. But 
mothing whatever is meant to. be said, as to whether or not the 
verdict was contrary to the evidence or to the weight of the 
evidence. , 





No. 67.—Wi.t1am MirtcHett, plaintiff in error, vs. LEwIs 
Pyron, defendant in error. 


[1.] Service in the Ecclesiastical Courts of England, or the Court of Ordina- 
ry in our State, is perfected on kindred and creditors by citation. 


[2.] Any creditor thus served, becomes a party to the proceeding, and if he 
be dissatisfied with the appointment of an administrator by the Ordinary, 
whether he objects in Court or not, he may appeal within the time pre- 
scribed by law. 


Motion to dismiss an appeal, in Troup Superior Court. De- 
cision by Judge O. Warner, August Term, 1854. 


William Mitchell applied for and obtained letters of adminis- 
tration on the estate of Jacob Striman, deceased, no objections 
being made or filed thereto. Within four days, Lewis Pyron, 
alleging himself to be the principal creditor of Striman, ap- 
pealed from the order appointing Mitchell, and in the Appel- 
late Court, filed his caveat to the appointment. Counsel for 

Mitchell moved to dismiss the appeal— 

1st. Because Pyron filed no objection in the Ordinary Court. 

2d. Because there was no issue in that Court, and. Pyron 
was no party there; and there was no error committed by the 


Ordinary. 
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The Court refused the motion, and this decision is assigned 
as error. 


ns Neste she shai ec ditaies tats Satie caution Eereeneecenae 


B. H. Hi: E. Y. Hiti;. Kniant’& Apams, for plaintiff 
in error. 


O. WaRNER, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


{1.] The same strictness, as to matters of service and plead- 
ing, which is required in cases at Common Law, is not observed 
in the Ecclesiastical Courts or in our Courts of Ordinary, which 
derives its practice, in this regard, from the Ecclesiastical 
Courts of England. Accordingly, service is perfected on kin- 
dred and creditors, in these Courts, by citation. (1 Bro. Civ. 
LD. 453, 454. 4.Co. 29,a. T Co. 42, 6. Bae. Abr. Tit. 
Eee. C.(E.) Roll. Abr. 8. 30.) 

[2.] It is not denied that the citation in this case was regu- 
lar. Ifit were, and Pyron was a creditor, (as is alleged) he 
was sufficiently served, and must be regarded as a party to the 
proceeding: That he was a creditor, may be said to be shown 
by the allegations which were not traversed; and which, for 
the purposes of this motion to dismiss, must be held to be ad 
mitted. 

Under these circumstances, he would certainly have been 
concluded by the appointment, if there had been no appeal. 
Tf so, he was a party to the proceeding, whether he made. ob- 
jection to the proceeding before the Ordinary or not, and had 
a right to appeal, within the time prescribed by law, if dissat- 
isfied with the Ordinary’s decision in making the appointment, 
(1 Greenlf. Ev. 523.) 


Judginent affirmed. 
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No. 68.—J. J. Wricut, plaintiff in error, vs..W. B. GREEN- 
woop & Co. defendants in error. 


{1.] Where the verdict of a Jury is not decidedly and strongly against the 
weight of evidence, it should not be set aside and a new trial granted. 


[2.] A new trial will not be granted on account of newly discovered evidence, 


which does not tend to prove facts that were not directly in issue 01 the 


, trial, or were not then known and investigated by proof. wal 


-Assumpsit, &c. in Troup Superior Court, and motion for new 
trial. Decision by Judge O. WarnzR, December Term, 1854. 


Greenwood & Co. sued James J. Wright’on a note for $816. 
Wright pleaded that the note was given for the purchase of a 
negro girl, and that she was unsound in this: that she had 
white swelling in her left arm, though warranted sound. On 
the trial, the bill of sale, dated 22d March, 1851, was in evi- 
dence ; and it was proven by physicians and others, that in 
the summer and fall of 1852, and in the year 1853, the negro 
had white swelling in her left arm. There was an old seir on 
the arm. From this fact and others, two physicians swore: 
they believed the disease had been of “some time” standing; 
they could not say how long. On the other side, it was proven 
by neighbors who had known the negro in North Carolina, that 
she was sound, and did the ordinary work of negroes, up to the 
time of her sale. A physician. there testified, that in 184), he 
anced a large boil on her left arm, after which it healed read- 
ily; that at first he supposed it to be white swelling ; but after 
its healing so readily, he was satisfied it was not. It was also 
proven, that twelve months after the sale, Wright “ expressed 
himself” satisfied, and promised to pay the note. ‘This is the 
substance of the evidence. The Jury found a verdict for 
Greenwood & Co. 

Wright moved for a new trial—1st. Because the verdict was 
contrary to the evidence. 2d. For newly discovered evidence 
in this: that he could prove by one. William R. Hardy, of 
Heard County, that the negro was lame and unsound in the 
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left arm, three days after the sale. This last ground was sup~ 
ported by the affidavit of Hardy stating the fact, and that he 
had never before communicated it to Wright ;. and the affidavit. 
of Wright, as to the truth of this ground. 

The Court refused the new trial, and this decision is as- 
signed as error. 


But & FERRELL, for plaintiff in error. 
Mora@ay, tor defendants in error. 
By the Court.—Starves, J. delivering the opinion. 


[1.] We are not prepared to say, that this verdict is contra~ 
ry to the evidence. At all events, we are satisfied, that it is 
not so decidedly and strongly against the weight of, evidence, 
as to authorize an interference with the verdict of the Jury. 

[2.] The newly discovered testimony, which was presented. 
upon the motion for a new trial, is, in its nature, cumulative. 
evidence—such as had been received already, as to the ques~ 
tion, whether or not this slave was diseased with white swel- 
ling at the time of her sale to the plaintiff in error (March. 
1851). That testimony was presumptive, it is true, but so is. 
this; and it goes to the same point. Its tendency is greatly 
to strengthen that presumption; and it seems very hard that 
it cannot be received. I confess that I have leaned very much 
towards receiving it. But we find the rule inflexible, that a 
new trial will not be granted because of the discovery of any 
evidence, which does not tend to prove facts that were not di- 
rectly in issue on the trial, or were not then known and inves- 
tigated by proof. It is impossible for us to say that this fact 
was not, on the first trial, investigated by proof. (Grah. N. 
T. Ch.18. Moore vs. The Phil. Bank, 5 Serg. § R. 40. 
Warren vs. Hope, 6 Greenlf. 479.) i 

The sound reasons on which the rule is: based, viz: the 
necessity that there should be an end to litigation; the en- 
couragement which a different practice would hold out to the 
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prolonging of suits, and to the introduction of perjury, for the 

purpose of presenting new evidence, quite reconciles me to what 

appears something of a hardship in this particular case. 
Judgment affirmed. 





No. 69.—WILLIAM JOHNSON, adm’r of. Allen Weir, dec’d, 
plaintiff in error, vs. LEONARD WortTHY, defendant in error. 


[1.] The widow of W. being one of the distributees of his estate, and entitled 
to a provision for herself and family, for one year, out of the same, is not a 
competent witness in a case where the administrator is seeking to recover 
property for the estate. If the estate be insolvent, and she has thus no in- 
terest as a distributee; yet, to the other provision she is entitled; and 
hence, she is interested to increase a fand out of which she may have dis- 
tribution. 

{2.] A parol rescission or mutual release of a contract in writing and under 
seal, for the sale of lands, may be admitted as sufficient evidence of such 
release, if the rescinding contract has been executed. 

[3.] Immaterial and irrelevant testimony sould be rejected by the Court. 

(4.] An amendment to a bill which is not material, may e refused by the 
Chancellor. ‘ 

[5.] Where the charge requested is not authorized by the pleadings and the 
proof, the same may be properly refused. 


In Equity, in Pike Superior Court. Tried before Judge 
StrarKE, October Term, 1854. 


William Johnson, as the administrator of Allen Weir, de- 
ceased, filed a bill against Leonard Worthy, alleging that 
Worthy had sold certain lands to Weir and given him a bond 
for titles thereto; that after Weir’s death, to defraud his cred- 
itors, Worthy obtained possession of the bond and destroyed it, 
and sold the lands for a largely increased. price to some one 
else; that Weir’s estate was insolvent. The prayer was for a 
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decree for conveyance, and an account for rents, issues and 
profits. On the trial, complainant offered in evidence the 
depositions of Mrs. Weir, the widow, which were rejected by. 
the Court, on the ground of her interest in the estate. This 
decision was excepted to by complainants. 

Defendant’s Counsel offered in evidence the depositions of 
Burrell Orr, who swore that Weir told him, previous to his 
‘death, that he had rescinded the trade with Worthy for the 
land, and that he had the use of it for one year for his im- 
provements. Complainant’s Solicitors objected to this testi- 
mony, on the ground that a contract under seal. could not he 
rescinded by parol. The Court admitted it in evidence, and 
this decision was excepted to. 

Complainant then offered to prove by Thomas C. Trice, 
that the land was worth $2.000, ($1.000 more than the pur- 
chase money) at the time the trade was rescinded, which evi- 
dence was rejected by the Court and complainant excepted. 

Complainant then amended his bill, and alleged, that shortly af- 
ter the death of Weir he proposed to pay Worthy the purchase 
money and take the land for the estate, which Worthy refused 
to do. The Court refused to compel the defendant to answer 
this amendment—and this decision was excepted to by com- 
plainant. 

Complainant requested the Court to charge—“ That if Wor- 
thy bought this land for Weir and took the deed himself, and 
gave Weir a bond for titles, in order to secure himself in the 
purchase—that in Equity, this was a mortgage.” The Court 
refused so to charge, and complainant excepted. 

Complainant requested the Court further to charge, ‘ That 
any contract made between Worthy and Weir, in relation to 
the land, to be binding, must be in writing, as weil to rescind 
the contract as otherwise.” The Court declined so to charge, 
but charged, thatif the Jury believed that the rescinding contract 
had been executed according to the terms proven, it was not 
necessary it should be in writing. 

This refusal to charge is also excepted to. 

Upon these exceptions error is assigned. 
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H. & G. J. Green; Martin; for plaintiff in ‘error. 
Borpers & Harris, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The testimony of Mrs. Weir was rejected properly, upon 
the ground, (if no other) that she was interested to increase the 
fund out of which she was entitled to a year’s support. In the 
first place, she was a distributee; and thus, interested. If the 
estate was insolvent, ever. though the property was not sufficient 
to constitute a decent and comfortable provision for herself and 
family; still, she and her family were entitled to a year’s 
maintenance out of it.. Hopkins vs. Long, (9 Ga. 262.) So 
that it will be seen, she was directly interested in the result. 

[2.] The sale which had been made by the defendant in er- 
ror, to the intestate of plaintiff in error (Allen Weir) of certain 
land, and on account of which he gave his bond for titles to 
Weir, upon payment of the purchase money, was rescinded by 
verbal agreement between the parties. In view of this, the 
Court was requested to charge, “That any contract between 
Worthy and Weir, in relation to the rescission or re-convey- 
ance of said land, must have been in writing to bind the par- 
ties, as well as to rescind the said conveyance.” This was re- 
fused. 

It is a well settled rule, that a parol rescission or mutual re- 
lease of a contract in writing and under seal, for the sale of 
lands, may be admitted as sufficient evidence of such release, if 
the rescinding contract has been executed. (1. Greenlf. Ev. 
302. 1 Phil. Ev. 565. Dearbon vs. Cross § Thrasher, 7 
Cow. 48.) 

Whether or not such agreement to rescind the contract in 
this case had been executed, was properly submitted to the Ju- 
ry by the Court. 

For the purpose of proving the rescission of the written con- 
tract in this case, by parol agreement between the parties there- 
to, the testimony of Burrell Orr, to which objection has been 
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made by the plaintiff in error, was, for the reason just-given, 
properly admitted by the Court. 

[8.] Thomas-C. Trice was introduced by the plaintiff in er- 
ror, for the purpose of showing that the land was worth $2000 
or more at the time the contract was rescinded; and his testi- 
mony to this effect was rejected by the Court. 

There was no allegation by the creditors of Weir, of any 
fraud on the part of the defendant in error in the final sale of 
this land; though it is charged in the bill to have been worth 
more than this sum. But it is difficult to conceive a reason 
why Worthy should not have sold the land for as -much as he 
could get; and no such reason is suggested. If, then, there 
was no fraud by: him in the sale of the land, and the same were 
fairly made, there would be no justice in allowing the creditors 
(if entitled to recover any thing from him by setting aside the 
rescission of the contract) to recover more than that sum for 
which, in good faith, he had sold the land. And this seems 
the more equitable, when it is considered that there is no suffi- 
cient or distinct allegation of fraud in the transaction between 
Weir and Worthy, or committed by Worthy in the rescission.. 


This testimony of Trice was accordingly not proper or mate- 
rial. 

[4.] After the rejection of Trice’s testimony, the plaintiff in 
error moved to amend his bill by adding the statement, that the 
complainant “proposed to the defendant to pay him the full 
amount he had paid, with interest, and take the land and ad- 
minister upon it.” ’ 

Viewing the circumstances of this case as we do, we are of 
the opinion that the defendant was under no obligation to ac- 
cept this proposition. But the conclusive criticism is, that 
there was no mutuality in the arrangement proposed. The 
plaintiff in error had not administered, but simply proposed to 
administer, if defendant would give up the land. He had, 
therefore, no right to contract in the premises, and if not, de- 
fendant could not have made any legal and binding agreement 
with him, and his right could not be affected by a refusal to ac- 
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cépt his proposition. The amendment was, therefore, wholly 
immaterial. , 

[5.] The Court below refused to charge that the complainant 
was entitled to the relief he sought, because the transaction be- 
tween Weir and Worthy in the sale of the land and the execu- 
tion of bond for titles, was in the nature of an equitable mort- 
gage. 

In our opinion, taking into consideration the case as made by 
this bill, and the facts which were in evidence, this charge was 
was not authorized. But the Court gave them a charge quite 
as much, if not more to their interest. This charge was asked 
with reference to the right of creditors, as presented by the 
allegations of the bill, to have the value of this land at the 
time of the rescission (deducting purchase money and expenses) 
paid to them. And on this head, the Court instructed the Ju- 
ry, that “parties had not a right to make any contract or 
agreements to hinder and delay or defraud creditors, either for 
the benefit of the defendant's family or otherwise.’’ And fur- 
ther, that “if they believed the acts of Allen Weir and the de- 
fendant worked an injury to the creditors, it was not necessary 
to believe it was done with design, in order for the creditors to 
have relief.” This was going very far, indeed, under the facts 
of this case, and was quite as much in favor of the complainant 
as he ought to have desired. 

The Court further charged, that “if the rescission of the 
contract and its execution have not been satisfactorily estab- 
lished, you will decree for the complainant the surplus in the 
defendant's hands, arising from the re-sale of the land to Free- 
man, after re-imbursing him for all he paid to Roberts, with 
interest.” 

Looking to the allegations of this bill, and taking into con- 
sideration the proof, if there had been no rescission of the con- 
tract, unless the defendant acted fraudulently in disposing of 
the land to Freeman, he should not have been held liable for 
more than the amount which the Court here authorizes the 
Jury to find, whether the transaction was regarded as an equi- 
table mortgage or not. So that the rights of complainant 
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could not have been legally any more favored by the charge 
as requested, than as given. 
Judgment affirmed. 





No. 70.—James A. WaDE .and others, trustees, plaintiffs in 
error, vs. JAMES A. RussE.L, defendant. 


[1.] To defeat the marital right, the intention to create a separate estate in 
the wife must be unequivocal. 


Trover, in Troup Superior Court. Decided by Judge War- 
NER, November Term, 1854. 


This case turned on the construction of the following clauses 
in the will of Hudson Wade, deceased : 

“It is my will, that my whole estate be kept together in 
common stock, for the benefit of my family; and as my chil- 
dren arrive at the.age of twenty-one years or marry, they are 
to receive the sum of Five Thousand Dollars, each, in money or 
property, at the discretion of my executor—the portions of my 
daughters, Mary Jane, Sarah Louisa, Julia Elvira and Susan 
Hudson, I do give to John W. Porter, James A. Wade and 
William F. Wade, in trust, for the use, benefit and behoof of 
my said daughters.”’ 

Item: “When my youngest child shall arrive at the age of 
twenty-one or marry, the remainder of my estate, after each 
child has received Five Thousand Dollars as aforesaid, shall be 
equally divided among all my children (naming them); the 
shares of my aforesaid daughters I give to the trustees afore- 
said, for the use and benefit of my said daughters.’’ The de- 
fendant married Mary Jane Wade, and her share of the pro- 


VOL. xvul—54 















426 SUPREME COURT OF GEORGIA. 


+ 


‘ Gilmer, assignee, e¢ al. vs. Warren & Scarborough. 








perty was given into his possession, where it had remained ever 
since; and this action was brought by the trustees named im 
the will, to recover the possession of the negro property from 
him. The Court held, that they could not recover and non- 
suited the plaintiffs; and on this decision, error is assigned. 3 


DoveueErty, for plaintiff in error. 
Warner, for defendant in error. 
By the Court.—Bennine, J. delivering the opinion. 


Whatever kind of estate it was, which.the testator zntended 
to create in the daughters, he intended to create it in them, 
whether they ever married or not. This is clear. And there- 
fore, it cannot be said, that he intended only a separate estate 
in them. Such an estate could only exist in them, in case 
they married. Indeed, the words of the will are as suitale to 
the creation of estates in sons as in daughters. 

[1.] And it is well settled, that to defeat the marital right; 
the intention to create a separate estate in the wife must be une- 
quivocal. (Hill on Trustees, 421.). And in this, the inten- 
tion to create a separate estate cannot be said to be uneq ivo- 
cal. 

So we think the non-suit should not be disturbed. 





No. 71.—Joun H. Giumer, assignee, et al. plaintiffs in error, 
vs. WARREN & ScarBorovuaH, defendants. 


[1.] The Act of 1850, authorizing the Superior Court to make a final decis- 
ion on certioraries, without sending them back with instructions, as there-- 
tofore practiced, does not apply to certioraries from the Inferior Court. 
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[2.] The direction to pay over money raised by process of garnishment, to 
judgments or executions againstéhe debtor, according to the priority of 
their respective liens as established by law, will be observed and enforced 
by the Courts, so’ long as the fund is in the hands of the Court or its offi- 
cer, and not actually paid out. 


Certiorari, from Crawford Superior, Court. Decision by 
Judge Powers. 


Warren & Scarborough, holding a fi. fa. from the Inferior 
Court against John 8. Johnson, caused a summons of garnish- 
ment to be issued to Holmes Steele, who, in his answer, ad- 
mitted that he was indebted to defendant One Hundred and 
Twenty Dollars: whereupon, at the May Term, 1850, of said 
inferior Court of Crawford County, an order was passed and 
entered on the minutes, that the garnishee, within ninety days, 
pay the money to the Clerk, and that the Clerk pay it over to 
the plaintiffs in fi. fa. 

At May Term, 1851, the money being in the hands of the 
Deputy Sheriff, John H. Gilmer, as assignee of a fi. fa. vs. 
Johnson, older than the fi. fa. of Warren & Scarborough, and 
which was in the Sheriff’s hands at the time of granting said 
order, moved a rule to set aside said order and pay the 
money to said older fi. fa. Warren & Scarborough tendered 
an issue, alleging that said oldest fi. fa. had been paid off, and 
was fraudulently and collusively kept open. Issue was joined, 
and Counsel for Warren & Scarborough moved a continu- 
-ance on the ground that he had never before seen said fi. fa. 
and had relied on the order of the Court, passed at May Term, 
1850, and was, in consequence, not prepared with testimony 
to sustain the issue he had tendered. The continuance was 
refused by the Court; and the affirmants in the issue offering 
no testimony, the Court granted the rule setting aside the for- 
mer order, and ordering the money to be paid to the older fi. 
fa. 

On certiorari to the Superior Court, the Judge held, that 
there was no sufficient ground to set aside the former order of 
the Court, and sustained the certiorari and ordered the money 
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to be paid to the fi. fa. of Warren & Scarborough ; aud on 
this, decision error is assigned. 


Cook & Montrort, for plaintiff in error. 
Hunter, for defendant in error. 
By the Court.—LumpkIn, J. delivering the opinion. 


What is the true construction of the agreement entered into 
between the Counsel of the respective parties in this case ? 

When the last judgment of the Inferior Court of Crawford 
County was rendered in favor of Gilmer, against Warren & 
Scarborough, to save the latter the trouble and expense of fi- 
ling exceptions to the decision and suing out a certiorari to 
procure its reversal, it was stipulated that the case might be 
carried up to the Superior Court, as though the regular course 
pointed out by law were pursued. 

Upon whom, then, did the burden of proof rest, to set aside 
this judgment? Certainly upon Warren & Scarborough. Be- 
ing rendered by a Court of competent jurisdiction, it is pre- 
sumed to be right, until the contrary is made toappear. Had 
a certiorart been prosecuted, in response to the mandate of the 
Court awarding it, all the evidence upon which the Inferior 
Court acted would have been sent up. The agreement pre- 
vented this. And yet, the Circuit Court not only presumed 
against the judgment of the Inferior Court, in the absence of 
all proof impeaching it; but went further, and refused to al- 
low the party in whose favor the judgment was rendered, to 
support it by evidence. 

Indeed, the Court took this view of the whole case, and put 
its decision distinctly upon it, viz: that the first order passed in 
favor of Warren & Scarborough, fixed, conclusively, the rights 
of the litigating parties; and that it was not competent for the 
Inferior Court, subsequently, upon any testimony whatever, to 
annul this first order. And the Judge directed the Inferior 
Court to pay out the money accordingly. 
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[1.] We would remark, in passing, that the Superior Court 
has no power to render a final judgment upon certioraries from 
the Inferior Court. The Act of 1850, (Cobd’s Dig. 529,) ex- 
tends only to certioraries from Justice’s Courts. 

[2.] But were the rights of Gilmer concluded by the first 
judgment? So far from it, we hold they were not at all af- 
fected by it. The garnishee, Steele, deposed at the May Term, 
1850, of the Court. At that term, and before the money ad- 
mitted by the garnishee to be due was paid into Court, a pros- 
pective order was taken, requiring it to be paid over to the 
Clerk, and by him to Col. Hunter, the Attorney of Warren & 
Scarborough, within three months. At the time the order was 
taken, the older fi. fa. of Gilmer was in the hands of Hicks, 
the Deputy Sheriff, and placed there to claim this fund. And | 
the complaint is, that it was fraudulently withheld by some 
collusive arrangement between Col. Hunter and the Sheriff. 
Twelve months thereafter, to-wit: at the May Term, 1851, of 
the Inferior Court, the money, for some reason or other, not 
having been paid out, but still in the hands of the Court or its 
officer, Gilmer comes forward and moves the Court to have it 
applied to his prior lien; and the Court, setting aside its for- 
mer order as having been improvidently granted, directs the 
fund to be paid to Gilmer. 

It is not pretended that Gilmer was a party to the first or- 
der. The burden of his complaint is, that he had no notice of 
it; that his fi. fa. was withheld. His rights then, so far from 
being fixed, were not and could not have been prejudiced in 
the least by that order. He finding a fund in Court, then, 
raised by process of garnishment, comes forward, and planting 
himself upon his Statutory preference, (See Cobd’s Dig. 78,) 
claims, as he had a right to do, under the law, to have the mo- 
ney appropriated to his demand. And why was he not enti- 
tled to it? What was it to him, whether the first order was 
fairly or fraudulently obtained ? 

The regularity of the Gilmer execution is attacked. The 
Circuit Court did not adjudge this point; hence, we are not 
called upon to do. so. We have inspected the record from Lee 
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County, however, upon which this precept issued, and see nothing 
in it which would authorize this or any other Court to vacate the 
proceeding. It is not true, in point of fact, that the judgment 
of Warren & Scarborough is against John S. Johnson individ- 
ually, while the judgment in favor of Gilmer, as assignee, is 
against him representatively. Both judgments are against 
John 8. Johnson, individually. There are two Johnsons—one 
John S. and the other John Johnson. Not only is John 8. 
Johnson a defendant in the Gilmer judgment, but Oglesby & 
Jackson, as the administrators of John Johnson, deceased, are 
also co-defendants. But the two Johnsons are wholly distinct 
persons ; and we repeat, John S. Johnson, individually, is a 
judgment debtor in both. And while there may be some ir- 
regularity in the proceedings, they areclearly amendable ; and 
the defects, such as they may be, are not such as to, warrant 
the Court in setting aside or postponing this older lien. 





No. 72.—S. F. Miuuer, garnishee, et al. plaintiffs in error, vs. 
ConkLIn & Co. and others, defendants. 


[1.] An assignment by a firm in insolvent circumstances, of all [their assets, 
for the use and benefit of such creditors as should, within ninety days, file 
their claims with the assignee and release the said firm from all liability 
therefor, is illegal and void as against objecting creditors, in the State of 
Georgia. 


Garnishment, in Macon Superior Court. Decided by Judge 
Powers, September Term, 1854. 


This was a garnishment issued to S. F. Miller as garnishee, 
on a judgment of Conklin & Co. vs. Collins, Ashburn, McKen- 
zie & Co. The garnishee returned that he had no effects, sta- 
ting that he-had received from defendants certain assets under 
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a deed of assignment, for. the benefit of creditors. This deed, 
dated Dec. 28th, 1852, transferred to Miller all the assets of 
Collins, Ashburn, McKenzie & Co. for the use and benefit of 
all such of their creditors as should, within ninety days, file 
their claims with the assignee, and release the said firm from 
all liability therefor; said assignee then to collect the assets 
and divide the same equally, pro rata, among the creditors ae- 
ceding to the arrangement. The assignors relinquished all 
claim to or interest in said assets, and authorized the assignee 
to use their names for the purpose of collections. The gar- 
nishee also excepted to the jurisdiction of the Court over the 
case, on the ground that the matter was properly cognizable in 
Equity, and was not a subject for process of garnishment. 

The amount in the hands of the garnishee, collected under 
this assignment, was admitted. The Court over-ruled the 
points made in the answer, held the assignment void, and gave 
judgment against the garnishee, to be paid in three months. 
And on this decision error is assigned. 





MILLER & HALL, for plaintiffs in error. 
Cook & Montrort, for defendants in error. 
By the Court.—Starnxs, J. delivering the opinion. 


[1.] The point now presented has never been expressly ad- 


judicated in this State. 


In England, where legal policy permits and encourages 
bankrupt laws, assignments with conditions of release are up- 
held by the Courts. 

We find a considerable conflict of opinions on the subject, 
when we look to the decisions in the United States. In some, 
such assignments are supported; but in the majority, where 
the question has been made, they have been held illegal. 
Where they have been sustained, it will be found, we think, 


‘that the first decisions on the subject were made in the earlier 


days of the Republic, when our policy, legal and commercial, 
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had but slightly diverged from that of Great Britain. This: 
seems to be true of Virginia, Pennsylvania and South Carolina. 
(1 Amer. Lead. Cas. 83.) It is also true of Massachusetts, 
we believe. (Jd. 84.) 

The case of Bromshear vs. West, (7 Pet. 609) which was a 
decision by Chief J. Marshall, sustains the same doctrine. 
But it is put upon the authority of the Pennsylvania decisions, 
(being made in a Pennsylvania case) and that distinguished 
person, in making the decision, expresses ‘‘ doubt and regret,” 
and condemns the morality of such a transaction. 

So in Halsey et al. vs. Whitney, (4 Mass. 207, 227, 230) 
such an assignment was supported by Mr. Justice Story, upon 
“the supposed opinions of the profession in Massachusetts’ : 
but he, too, condemns the principle on which it is based. 

In the State of Alabama, it was decided (two Judges dissent- 
ing) in an early case, that such an assignment was valid ; but 
we are told, that that decision has been reluctantly adhere to 
on the ground of mere authority. (1 Amer. L. C. 84.) 

A different rule prevails in New York, Connecticut, Ohio, 
Illinois, Missouri, Mississippi and North Carolina. And in 
Maine and New Hampshire, Statutes have been passed for the 
purpose of requiring equality of distribution among creditors. 

Now, if unassisted by our own legislation, and left to decide 
between these conflicting views of Courts, we think we should 
not have much difficulty in arriving at a satisfactory conclusion. 
In our opinior, the arrangement gives to the debtor an advan- 
tage which is not consistent with a pure morality or accurate , 
justice—an advantage which enables him, in the language of 
Judge Sutherland, in Grover vs. Wakeman (11 Wend. 200) 
“to operate upon the fears of his creditors and coerce them 
into his own terms.’’ It proceeds, in short, on principles 
which have been condemned by such men as Marshall, and 
Story, and Kent, even while the two first have been compelled 
to sustain such an assignment in particular cases, by reason of 
precedent applicable to these cases, 

We have’ no such precedent in our State, and are free to 
adopt that which we deem the more wholesome rule, if we were 
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compelled to choose between these conflicting views of Conrts, 
and to-determine the question upon principle alone. 

Some of the cases which maintain the legality and propriety 
of such an assignment, have gone upon the idea that the debtor 
has the right, bona fide, to prefer one or more of his creditors, 
and pay the debts due to them with his property. On this 
principle Ch. Johnson (Job Johnson)-of South Carolina, puts 
the case in Miolan vs. Douglass, (2 Hill Ch. R. 451) perhaps 
as strongly as it can be found elsewhere. He sets out by 
granting the debtar’s right to prefer one creditor over another, 
and says, “then if it would have been no fraud on him” (the 
creditor) “to prefer others over him with or without -conditions, 
is he defrauded by giving him an opportunity to, participate 
with them? an opportunity which it would have not been frau- 
dulent in Johnson”’ (the assignor) ‘to have withheld from him ?”’ 

This is the whole strength of the argument. To our minds, 
it is not satisfactory. The law gives to the creditor the right 
to prefer, necessarily. And this is advantage enough. Our 
Statute of 1818, sanctions this right expressly. Let him use 
this advantage, and prefer any creditor he pleases, and pay 
away his property to such creditor, as he has the right to do 
in good faith. But let him not use the threat of doing this, 
as a sort of moral duress, by which he may coerce his -credi- 
tors into an agreement which they would not otherwise approve. 
Lend him not the hand and the strong arm of the law in doing 
this. 

So that, if there were nothing else to aid usin taking sides 
on this question, (so much mooted in this country,) whether or 
not.such an assignment Was of a character “to hinder and de- 
lay creditors ;” therefore, as contrary to the 13 of Elizabeth, void 
and illegal in our State, these considerations would influence 
and control our views on this subject. 

But there is something else; and that, in our opinion, is thé 
stress of our own legislation. We not only have no bankrupt 
laws, but our policy and the public sentiment of our people 
are opposed to them. And what is such an assignment but a 
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private Bankrupt Law? a Bankrupt Law executed by the 
debtor for his own benefit! Does he not thus release himself 
from his debts, by compelling his creditors to take what he can 
pay? 

Our Statute of 1818, if not in express terms, or by necessa- 
ry implication, yet, in its whole scope, purpose and spirit, pro- 
hibits such an assignment. Like the Statutes of Maine and 
New Hampshire, it was intended to ensure “equality of dist ‘ibu- 
tion among creditors ;”’ for it declares the assignment void, if 
‘any creditor shall or may be excluded from an equal share 
of the estate so assigned,” &c. And a'proviso declares, that 
nothing contained in this Act shall prevent any person from 
selling or disposing of any part or the whole of his, her or their 
estate, so the same be free from any trust for the benefit of the 
seller, or any person appointed by him.” Thus affording a 
key to the mind of the Legislature, and indicating how they 
intended this equal distribution to be made, viz: on such terms 
as should be free from any trust for the debtor’s benefit. But 
is an assignment with condition of release, such a disposition 
of the property as is without a trust for the debtor’s benefit ? 
If not, it is contrary to the scope and spirit of this Statute, if 
not to its letter. ) 

Our Legislature has also manifested its abhorrence of unequal 
assignments, by its penal provisions (treating the same as a 
felony) against insolvent banks making assignments in contem- 
plation of insolvency, which are not for the benefit of all the 
creditors and stockholders. 

Of course this decision goes no further than the case made. 
We do not undertake to say that such an assignment would not 
be binding on the creditors, if they were all to accept, and.no 
one was injured by it; nor as between the parties, the debtor 
and the assignee. 
Judgment affirmed. 
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No. 73.—Causry & Osi, plaintiffs in error, vs. Jamus. A. 
Miter, defendant. 


[1.] Ifthe verdict be right, a new trial will not be granted by the Supreme 
Court for mistakes made by the lower Court, on the ground of such mis- 
takes, unless a motion was made, in that Court, for a new trial, on the 
ground of such mistakes. 


Assumpsit, from Crawford Superior Court. Tried before 
Judge Powers, September Term, 1854. +e 


This was an action on a promissory note of Causey & Os- 
lin, sued on by Miller. 

The defence was set up by Oslin, and was, that after the 
firm of Causey & Oslin had been dissolved, that Causey, one of 
the firm, sent a clerk to Miller with the sum of One Thousand 
Dollars, (nearly enough to pay the note) of the funds of the 
partnership, with instructions to pay it to Miller, if required, 
but to request him to wait, and to allow the money to be ap- 
plied to other debts ; that on this request Miller consented to 
wait, and the money was paid to other debts, some of Causey 
& Oslin, and some of Causey alone. A short time afterwards 
Causey failed. 

The defendant, Oslin, insisted, that by allowing the funds 
thus sent to pay his note, to be applied to other debts, Miller 
had lost his right to hold him, Oslin, liable on the note. 

The Court over-ruled the defence, holding, that unless the 
‘money had been Oslin’s private funds, and so known to Miller, 
the indulgence given could not destroy Miller’s right to recover 
against the partnership. 

To this decision defendants excepted. 


Mutter & Hatt, for plaintiffs in error. 


Normay, for defendant in error. 


e 
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By the Court.—Bernnine, J. delivering the opinion. 


In this case, the verdict could not, on the evidence, have 
been other than what it was. There was no evidence, that 
Miller, when he consented that the $1000 might be applied to 
the payment of other debts than his own, had knowledge or 
notice, that. the partnership of Causey & Oslin had been dis- 
solved, or that the $1000 was to be applied to the payment of 
any other debts than those of Causey & Oslin. . There is, 
therefore, no evidence that he consented to the mzsapplication, 
by Causey, of any funds, whether belonging to Causey & Oslin 
or to Causey, or to Oslin. For aught that appears in the ev- 
idence, the consent of Miller was'to no more than that the fund 
' might be applied to the payment of other debts due by Causey 
g¢ Oslin. Such a consent as that could not, if acted on by 
Causey, injure Oslin. Such a consent could not, therefore, 
operate so as to discharge Oslin from the debt to Miller. 
Nothing bué a consent to a misapplication of the money could. 
And the burden of showing consent to a misapplication was 
upon Oslin. 

[1.] This being so, and there not having been made any motion 
in the Court below for a new trial in the case, this Court ought 
not to order a new trial in it, even if it should consider the 
Court below to have committed some errors; for in such a 
cage, a new trial could not properly result in any other than 
the old verdict. . 

No opinion, however, is expressed as to whether the Court 
erred in any respect or not. (Acts of 1853-’4-46.) 

A new trial is refused simply because the verdict was beyond 
a doubt, right on the evidence. 
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No. 74.—Leroy W. Cooper, plaintiff in error, vs. Tue State 
or GeorGIA, defendant. 
[1.] The scire facias against the bail in an indictment, is to be issued from 


the Court of the county in which Court is the indictment, and not from the 
Court of the county in which reside the bail, 


Ca. sa. and illegality, from Pike Superior Court. Decided 
by Judge Starke, October Term, 1854. 


Samuel Moore being indicted in the County of Pike, gave 
bond for his appearance, with Leroy W. Cooper as security, 
dated December 20th, 1850. The defendant failing to appear 
at April Term, 1852, (scire factas having previously issued,) 
judgment was entered against Cooper alone, for the penalty of 
the bond. A fi. fa. was issued and returned nulla bona, and 
then this ca. sa. was issued on said judgment, and the defend- 
ant was arrested in Spalding County. Cooper made his aff- 
davit of illegality to said ca. sa. on the grounds— 

1st. That the judgment was void, as being against only one 
of the parties to the bond. 

2d. That there was no reference, in the ca. sa. to the fact 
that a fi. fa. had been previously issued. 

3d. That the ca. sa. being issued from the Superior Court 
of Pike County, and the defendant residing in Spalding, it was 
necessary that a return of non est inventus be made by the 
Sheriff of Pike, before the ca. sa. could have been executed in 
Spalding. 

4th. Because, between the giving the bond and the rendi- 
tion of judgment thereon, the County of Spalding was created 
by law, and the defendant was and had been within the limits 
of the new county, and that the Superior Court of Pike County 
had, by the terms of the said Act, no power to render said 
judgment. The Court over-ruled all the grounds taken, and 
on this decision error is assigned. 


McCunkE, for plaintiff in error. 


Sol. Gen’l Tarasuer, for defendant. 
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By the Court.—Bennine, J. delivering the opinion. 


[1.] The sctre facias on a forfeited bail bond, in an indict- 
ment, has to issue from the Court in which is the indictment. 
(Cobb’s Dig. 861, 862.) 

The indictment in this case was, to a certainty, at first, in the 
Court of Pike Co. The Court of that county was the one in which 
the indictment was made. And whether the indictment ever 
got out of that Court into the Court in Spalding, does not 
appear ; for it does not appear whether the offence charged in 
the indictment was committed in that part of Pike which was 
afterwards converted into Spalding, or in that part which was 
allowed to remain Pike. 

For aught that appears, then, the indictment still remained 
in the Court in Pike County, notwithstanding the Act of the 
Legislature, which, out of a part of Pike County and parts of 
other counties, made Spalding. 

‘This being so, for aught that appears, the Court in Pike 
was the Court from which the scire facias against the bail had 
to be issued. And unless something appeared going to show 
that the Court in Pike had ceased to be such Court, it is not 
to be presumed that it had céased to be such. 

There is, therefore, no foundation, in fact, for the ground of 
the affidavit of illegality, to the effect that the ca. sa. should 
have issued from the Court in Spalding, and not from the 
Court in Pike. 

The Act of 1851-2 seems, indeed, not to have provided for 
the transfer of criminal cases, but only of civil. (Acts, 60.) 

Of the other grounds contained in the affidavit of illegality, 
none were insisted on in the argument before this Court. 

The judgment of the Court below, over-ruling the affidavit 
- of-illegality, ought therefore to be.affirmed. 
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No. 75.—Cuar.zs Dacy, plaintiff in error, vs. THE Srate oF 
GrorGIA, defendant. 


[1.] Itis no ground for a continuance, that the defendant expects to prove an 
alibi by an absent witness, on the day alleged in the indictment, provided 
the Solicitor General will waive proving the offence on that day. 

[2.] Though the allegation of time is important, it is in no case necessary to 
prove the precise day or even year laid in the indictment, except where a 
day is averred by way of describing a written instrument, record, &c. or 
where time enters into the nature of the offence. 

[3.] Diligence is required of parties and their Counsel in the preparation of 
causes ; and Courts are disinclined to disturb verdicts occasioned by negli- 
gence ; yet, where justice demands it, it will be done. 

[4.] D being prosecuted for a misdemeanor, pleaded a former acquittal, and 
applied to the Clerk for the former indictment preferred for the same offence 
and the order on the minutes of the Court discharging the accused from 
the prosecution : neither of which could be found. “The Court having di- 
rected the triab to proceed, there was a verdict of guilty rendered against 
the defendant. In the meantime, the search having been continued, while 
the Jury were out, both the indictment and the order of discharge were 
found, the former in the possession. of the Solicitor General, who had over- 
looked it in the hurried examination which he made amongst his papers. 
There belng no doubt from the evidence and a comparison of the pleadings 
that the offences were the same: Held, that under the circumstances, a new 
trial should have been granted. 


Indictment for misdemeanor, in Bibb Superior Court. 
Tried before Judge PowErs, November Term, 1854. 


This was an indictment for receiving corn from a slave, 
charged in the indictment to have been committed on the Ist 
May, 1852. 

When the case was called for trial, defendant moved a contniu- 
ance, on the ground of the absence of certain witnesses, by whom 
he expected to prove an alédz on the day named in the indictment. 
The Sol. Gen’l. stating, that he did not expect to prove the of- 
fence on that day, the Court refused the continuance; and this 
decision is assigned as error. The defendant’s Counsel then 
asked for time to plead a former acquittal; and took some half 
hour to look for the record, but being“unable to find it, and the 
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Sol. Gen’! having examined his papers, into whose custody the 
indictment was traced, and not finding the former indictment, 
the Court ordered the trial to proceed, the Counsel for defend- 
ant stating in his place, that there was such an indictment and 
order of acquittal, which could be found, if time were allowed; 
and this decision is assigned as error. 

The State introduced one witness, who proved the receipt of 
corn from a negro by the defendant, in the early part of May, 
1852. The witness did not recollect the day, but said it was 
not the Ist. 

No other testimony was introduced. 

The Court charged the Jury, that if they believed, from the 
evidence, beyond a reasonable doubt, that the defendant re- 
ceived corn from a negro, without written permission from those 
authorized to give it, at any time within two years before the 
finding of this presentment, that they should find the defend- 
ant guilty. 

The defendant had previously moved for an acquittal, on the 
ground that the offence was not proved on the day charged, 
which the Court refused ; and on this decision, as well as on the 
charge, error is assigned. 

The Jury returned a verdict of guilty. 


. Afterwards, the defendant’s Counsel-moved in arrest of judg- 
ment, and for a new trial, and produced an order of Court, 
granted at May Term, 1853, granting an acquittal to the de- 
fendant, predicated on two successive demands for trial under 
the Penal Code. He produced also the bill of indictment, on 
which said order was granted, (which was found among the 
Sol. Gen’l’s papers) and which was word for word with the 
present indictment, except that the other charged the offence 
on the 1st June, 1852, and that in the description of the slave, 
between the words “a certain negro man slave” and “‘of yel- 
low complexion,” there were, in the other indictment, the 
words, ‘a wagoner,”’ which are not in the present indictment. 
The Court refused the motions, holding the proof of identity 
in the offences charged in the two indictments was not sufficient, 
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and sentenced the defendant to thirty day’s imprisonment, and 
payment of costs. 

To which refusal and sentence, the defendant excepts, and 
error is assigned thereon, as well as on the other points above 
noticed. 


L. N. Waitt ze, for plaintiff. 


Sol. Gen’] DEGRAFFENRE!D, for the State. 
By. the Court.—Lvmurxi, J. delivering the opinion. 


{1.] The Court was right in refusing to continue the case. 
The defendant proposed to prove an alibi: by the witnesses who 
were absent; that is, that on the Ist day of May, 1852, the 
time stated in the presentment, when the offence was commit- 
ted, he was absent from home during the whole day. To this, 
the Solicitor General replied, that he did not expect to show 
that the misdemeanor was committed on the Ist, but on a sub- 
sequent day in May. a? 

[2.1 This he was entitled to do, as the time need not be prov- 
ed as laid, unless where it is of the essence of the offence. 
And the facts may be proved to have occurred on any other 
day previous to the preferring of the indictment. The au- 
thorities are not cnly uniform in support of this doctrine, but. 
it has been the constant course of proceeding in criminal pros- 
ecutions, from the highest offence to the lowest. All objections 
to this practice on behalf of prisoners have been repeatedly 
and uniformly over-ruled. (2 Hawks P. C. 6. 2 ch. 46; 2 
Just. 218 ; 3.16. 230; 1 Hale’s P. C. 361; 276.179; Fost. 
7,8; 1 Chitty’s Crim. Law, 223; MeNally’s Ev. 496-7, 
et seqg.; 4 Starkie’s Ev. 1568; Starkie’s Chim. Pl. 58;°2 
Stark. Nisit P. 458; 1 Phil. Ev. 208, 514; St. Frials, 587, 
605, 542, 552 ; Rex. vs. Channock, Holt, 301; 1 Salk. 288; 
The State vs. Hanney, 1 Hawks. R. 460 ; Com. vs. Hooring- 
ton, 8 Pick. 26 ; 9 Cowen 655; 2 Mason, 49.) 
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“But where the date of a particular fact is necessary to as- 
certain, with precision, the offence charged, it must be proved as 
klleged. Consequently, several exceptions have been made to 
the foregoing rule, namely: that it will not be necessary to 
prove precisely the time as laid. 1st. In all cases where writ: 
ten instruments are pleaded, the date, if stated, must corres- 
pond with the date of the instrument when produced in, evi- 
dence on the trial. (Com. vs. Lyon, 2 Camp. 807, n. Free- 
man vs. Jacob, 4 Campb. 249.) 2d. As deeds may be plead- 
ed, either according to the date which they bear, or to the day 
on which they are delivered—if a deed produced in evidence 
bear date on a different day from that stated in the pleading, 
‘the party producing it must prove that it was, in fact, deliv- 
ered on the day alleged in the pleading. 3dly. If any time 
stated in the pleading is to be proved by matter of record, it 
must be correctly stated. (1 7. R. 656. 4 Jd. 590. 11 
Fast. 508. 1H. B. L. 49. 2 Saund. 291, 6.) The slight- 
est variance in any of these respects, will be fatal in felonies. 
In misdemeanors, in some cases, they are amendable at the 
trial.. 4thly. When the precise date of any fact is necessary 
to ascertain and determine, with precision, the offence charged 
or the matter alleged, in excuse or justification, any variance 
between the pleading and evidence will be fatal. And Jastly.. 
Where time is of the essence of the offence, as in burglary and 
the like, the offence must be proved to have been committed 
in the night-time, although the day on which the offence is 
charged to have been committed is immaterial. In murder, 
also, the death must be proved to have taken place within a 

-year and a day from the time the stroke was given. (2 _Haw- 
kin’s Ch. 28, §90.) 

Of course, then, this waiver on the part of the State, de- 
stroyed the materiality of the testimony. Indeed, it rendered 
it wholly inapplicable to the case. Nor was it forcing a trial, 
by making admissions which cannot be done in civil suits. 
But it is like striking out a count in a writ or an indictment, 
to which, alone, the absent proof referred. 

[3.] We are unanimous, however, that a new trial should 
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have been granted, after the indictment in the former case was 
found in the possession of the Solicitor General, and the .or- 
der of discharge and acquittal upon the minutes of the Court. 

In view of the incalculable importance of time to the Courts, 
and the unparalleled exigencies of this busy-working age, when 
the habit of wine-bibbing even is discontinued, not so much 
from any moral conviction as to its danger or inutility, as from 
the simple fact, that men cannot afford, as formerly, “ to tarry 
lony at the table!” I repeat, that in view of all this, we may 
concede, perhaps, that some degree of laches was imputable to 
the party. We are called upon by Counsel to rebuke, indig- 
nantly, the idea, that the profession are to become absolute 
drudges in hunting up papers belonging to the offices, Xe. Let 
such appeals be addressed to those who lounge in castles of in- 
dolence. We confess ourselves incapable of appreciating them. 
Every body must learn to labor. This is,the fundamental law 
of the universe. 





“Nought is sleeping, 
From the worm of painful creeping 
To the cherub on the throne.” 

It is true, that our sturdy ancestors held it beneath the con- 
dition of a freeman to appear at the return day of the writ, or 
to do any other act at the precise time appointed. (8 Black. 
Com. 278.) But those good old days of ease and indulgence 
are gone forever. And it is a vain struggle to attempt to re- 
tain or revive them. 

[4.] Conceding, as we do then, that Courts are and should 
be disinclined to relieve against verdicts occasioned by the neg- 
ligence of parties ; still, where justice imperatively demands it, 
it will be done. No earthly doubt exists but that the defend- 
ant has been convicted and sentenced to a month’s imprison- 
ment in the common jail of the county, for an offence from 

which he had been fully acquitted and discharged. Negli- 
gence or no negligence, can justice demand such; the sacrifice of 
the liberty of a citizen, in order to preserve a rule? We can- 
not sanction such a doctrine, especially as the State was not 
without fault in this matter. Had the books of the Clerk been 
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paged and indexed as they should have been, the order on the 
minutes could have been referred to instantly. And then 
again, the indictment in the former case, was found in the pos- 
session of the Solicitor General, who, when applied to, as the 
record states, before the trial, denied having it, having over- 
looked it in the hurried examination of his papers. 

Under all the circumstances, odious as the crime may be 
for which Dacy has been convicted, and notwithstanding he 
escaped through a Joop in the Statute, without having been 
tried upon the merits; still, shielded as he is under the immu- 
nity of the laws of the land, the judgment against him must be 
reversed and a new trial awarded. 





No. 76.—JouHuNn Pryor and WILLIAM PENNINGTON, caveators, 
plaintiffs in error, vs. MATTHEW CoaaIN and Ropert McRo- 
RY, propounders of the will of John Coggin, deceased, de- 
fendants in error. 


[1.] Itis the duty of the Judge to charge the Jury on all the material points 
submitted in a case and sustained by testimony, whether he be requested 
to do so in writing or not. 


Caveat to the last will and testament of John Coggin, from 
the Superior Court of Pike County. Tried before Judge 
STaRKE, October Term, 1854. 


In June, 1852, John Coggin made this will, and afterwards 
died. On the trial, it appeared that he was at the time up- 
wards of seventy years of age. The witnesses to the will testi- 
fied, that in their opinion he was of sound and disposing mind 
and memory; or at least, was competent to make a will; -and 
that he did so freely and voluntarily. 
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It also appeared that the will was written by McRory, his 
son-in-law, and who was one of the favored legatees under the 
will. Several other witnesses gave it as their opinion, that 
testator was competent to make a will, and several testified that 
they did not consider him competent. 

Thomas Trice testified, that the testator. exhibited to witness 
the paper propounded, . and also another, and asked witness to 
read them; and several times, during the reading and before 
and afterwards, expressed himself dissatisfied with both. He 
asked witness to write hima will. He frequently asked witness 
to write him a will; and after the paper propounded was execu- 
ted, saying he had no will. On one occasion, witness was at 
testator’s house, and Matthew Cogzgin was present ; and testa- 
tor, several times, asked Matthew for his will, and that he 
wanted witness to do that writing. . Matthew gave the old man 
an old letter, and when asked by the witness why he did so, 
he replied that he did it to satisfy the old man. His mind 
soon became indolent or forgetful. 

After the argument, the Counsel for the caveators requested 
the Court to charge the Jury, that ‘if the testator was dissat- 
isfied with his will, and was deceived, by having a letter hand- 
ed to him in place of it, that this, taken in connection with the 
fact that he never mentioned having a will after it was read 
to him by Trice, and spoke as though he had no will, amounts, 
in law, to a revocation of the will.” The Court refused so to 
charge, but charged the Jury, that expressions of dissatisfac- 
tion with the will, and repeated expressions of a desire to make 
another will, did not amount to a revocation. 

Counsel for caveators requested the Court to charge the Ju- 
ry, “that if the testator was dissatisfied with his will; and that 
being an old man and nearly blind, he called for his will, and 

was deceived by a party interested in the will giving him an- 
other paper, that this amounted to such a fraud as would au- 
thorize the Jury to set aside the will;”’ and this, also, the Court 
refused to charge. 

The Court below ‘also charged the Jury, that the will was 
not absolutely void because it was drawn by MeRory, whose 
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-wife was a principal legatee therein; but that if it was drawn 
-by, McRory, and he was a principal legatee, and the testator’s 
capacity, at the time, was at all deubtful, then the Jury might 
set aside the will on that ground, alone, unless they were sat- 
isfied, from the evidence, that the testator knew the contents 
of the will when he executed it; but that this rule did not ap- 
ply unless, in their opinion, the testamentary capacity of the 
testator was doubtful. 

The Court also charged the Jury, that undue influence, to 
vitiate a will, must amount to moral coercion—must destroy 
the free agency of the testator; that incapacity before the 
will was made, amounted to nothing, if he was of sound and 
disposing mind at the time; that it matters not how capricious 
the will was—how unequally it divided the property of testator 
among his children; or even if it gave all to a stranger ; yet, 
if he had testable capacity, at the time—understood the con- 
tents of the will, and executed it voluntarily, no Court on earth 
could set it aside or disturb its provisions. 

The Jury returned a verdict sustaining the will; and these 


charges and refusals to charge, are now brought up for review. 


McCuwns, for plaintiff in error. 
GrBsoN, for defendant in error. 
By the Court.—Strarnzs, J. delivering the opinion. 


[1.] The alleged error upon which we find it our duty chief- 
ly to observe in this case is, the refusal of the Court below to 
instruct the Jury that if when he asked for his will the testator 
were deceived by Matthew Coggin’s handing to him another 
paper in lieu thereof, which he destroyed, &c. this amounts to 
a legal revocation. 

It is true, that the request was not made in writing ;. and it 
is also true that the Judge did not, insomany words, refuse so to 
charge: but he omitted or failed to give such instruction. 
And the question is raised, whether or not he should have done 
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‘day when Trice last saw him, he said to Matthew, after the for- 
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this, under the circumstances and in consideration of the facts 
in evidence. 

His Honor, the Judge, certifies that no request was made to 
him in writing. That intelligent Magistrate cannot mean to 
intimate thereby, that as a consequence, he was under no obli- 
gation to notice the subject, if the request were preferred or 
the point made by the Counsel verbally, and was material to a 
right understanding of the case by the Jury. No one knows 
better than he, that in such case, it is the duty of the Judge to 
give instruction upon the point, whether it be presented in wri- 
ting or not, if it be properly submitted, and in time. | 

Such a point was presented in this case. If it were true that 
during the last few days of his life, when he was ill in bed, the 
testator (knowing what he was saying and doing—and whether 
he did or not was for the Jury to decide) had asked for his will 
with an intention to destroy it, or have it destroyed, and anoth~ 
er payer was given to him as said will, which he did destroy or 
have destroyed, then this is a point:very material indeed to be 
considered before this will can be admitted to probate. If the 
point were made verbally or in writing, and there were any 
facts to sustain it, it was the duty of the Judge to have called 
attention to it. Let us see if there are such facts. 

The record shows, that Matthew Coggin, a principal legatee 
and one of the executors, states that the testator did call for 
his will, when ill in bed, and at the time just stated, and that 
he (Matthew) deceived him by giving to him another paper (an 
old: letter) in its stead. It remains only to be shown that that 
letter was destroyed by the testator, or at his instance. 

We are told by Mr. Trice, that a short time previously the 
testator had expressed dissatisfaction with both the wills (which 
had been written for him) that he had been dissatisfied a long 
time—that he wanted another will—that he did not want either 
of those before him, and that several times afterwards, (and, 
as is shown, after the time when Matthew states he deceived 
him with the letter) he spoke to him about writing a will, and 


“as though he did not have any will.” And finally, on the 
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mer had come in, “‘ Mr. Trice has come, and I want that wri- 
ting done.” Presently afterwards, Mr. Trice says he. became 
speechless, and nothing was done. 

It is impossible to deny, that such circumstances afford pre- 
sumptions which a Jury might think sufficient to authorize the 
conclusion that the testator asked for his will for the purpose 
of destroying it; and that he afterwards did destroy it, or sup- 
posed he had done so. 

It is true, as suggested, that on some portion of both the days 
when Trice had the interviews with him to which we have just 
referred particularly, the testator was affected by the paralysis 
with which he suffered, and became speechless; and it is possi- 
ble that this may go to indicate that his mind was affected, also, 
at the time: but this was a consideration proper for the Jury. 
We cannot tell what is its true value. It does not show, how- 
ever, that the other matter should not have been properly sub- 
mitted to the Jury. 

Add to these reflections, the fact of Matthew Coggin’s ad- 
vantage over the testator, as his nurse, at his bed side ; his in- 
terest in the result, and the significance of the circumstances 
upon which we have been dwelling is increased, and these pre- 
sumptions are strengthened. We should add, also, the reasonable 
motive of the testator (as stated by himself with regard to Pen- 
nington’s land, &c.) for desiring to change his will, and the 
presumptions increase, that he did destroy that old letter, and 
supposed he had destroyed his will. Finally, it will be observ- 
ed, that this old letter was not produced by the ‘executors, 
whose interest it was to produce it; which circumstance adds 
great weight to the presumption that it was destroyed. 

If these conclusions be correct, the Judge should have called 
attention to this view of the case in his charge ; and have told 
the Jury, in effect, that if Matthew had practiced this deceit 
upon the old man, and the latter had destroyed the letter, 
thinking it was the will, such circumstances were equivalent to 
a destruction or revocation of the will itself; and have left it 
to the Jury to say whether or not such facts were in proof. 

In connection with his failure so to do, the Court perhaps 
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erred'in saying to the Jury that there were two main questions 
in the case. 1. Did the testator know the contents of the will| 
at the time of its execution? 2. Was he of disposing mind 
and memory? By ignoring the circumstances on which we 
have been commenting, and by this expression of two leading 
or main considerations, he excluded the idea that there was 
any other in the case. Whereas, if what we have said be right, 
that which the testator had done equivalent to a destruction of 
the will, was just as important a question as his knowledge of 
its contents, or the soundness of his mind at the time of its ex- 
ecution. The Jury may have thus been misled as to the ma- 
teriality or importance of these circumstances. 
Let the judgment be reversed. 





No. 77.—ALLEN REEVES, administrator, &c. plaintiff in error, 
vs. Romutus W. Mattuews, defendant. 


[1.] Where a plaintiff had brought actions against several defendants, for the 
recovery Of certain negroes, the defendants having common cause of defence, 
and an agreement was entered into between the parties, that the several 
issues should be determined by one trial, and that such evidence was to be 
admitted on the trial of this case as would be admissible in either of the 
eases: Held, that by virtue uf this agreement, a defendant in one of these 
cases, though not the immediate party to the case which was tried, was a 
competent witness. 

[2.] An administrator is not, necessarily and as matter of right, entitled to 
recover propeity because his intestate died in possession of it. 

[3.] An estoppel in pais results from acts or words, or both, which are in- 
tended to induce another to act in some matter touching his interest, on 
which he does act, and by which an advantage is gained by him who 
speaks or acts, or by which injury results to the other party. It is founded 
in fraud, or in gross negligence equivalent to fraud. 


[4.] Admissions which do not amount to an estoppel as thus defined, may 


VOL xvil.—57 














450 ‘SUPREME COURT OF GEORGIA. 


Reeves, adm'r, &c. vs. Matthews. 





a 


‘yet be good testimony against the party muking — when regarded sin- 
‘| ply as evidence of title. | 





Trover, in Crawford Superior Court. Tried before Judge 
Powers, September Term, 1854. ? | 


This was an action for negrves, brought by the administra- 
tor of William Reeves, against the defendant in error, who 
claimed them under the will of William Cleveland. 

The mother of the negroes had formerly been the property 
of Cleveland, whose daughter William Reeves married, but had 
been in the possession of Reeves from 1827 until his death in 
1850. William Cleveland, by a will dated in 1885 and pro- 
ven in 1844, had bequeathed these negroes, after the death of 
William Reeves, to the children of his daughter, Milly Reeves, 
one of whom was wife of the defendant, to whom he bequeathed 
them for life. There was much conflicting evidence as to 
whether Reeves, in his life-time, claimed ‘site negroes as his 
his own or not—some witnesses testifying that he did, and that 
he had offered to sell part of them at. different times ; and oth- 
_ers, testifying, that he admitted the title to be in Cleveland, 
and that he had only a life estate ; and that he knew the con- 
tents of Cleveland’s will and had given it his sanction, and 
claimed title under it. 

This case was one of several, brought by the same plaintiff, 
against the different sons and sons-in-law of Mrs. Milly Reeves, 
involving the same questions; and it was agreed that this. one 
should be tried, and that the issue of it should control the oth- 
ers, and that such evidence be admitted on the trial of the one 
case, as would be admissible in either of them. ' 

Upon the trial, James M. Reeves, one of the defendants in 
the cases in question, was offered as a witness for the defend- 
ant, and objected to on the ground of interest, which objection 
was over-ruled by the Court and his testimony received, and 
this is assigned as error. 

The plaintiff's Counsel requested the Court to charge the: 

Jury— 
1st. That if William Reeves died in possession of the ne- 
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groes sued for,. then his administrator is entitled to recover 
them. . ) 
2d. That if Wm. Reeves sioldia the negroes back to Cleve- 
land, without consideration, it is a nude pact, and cannot. be 
enforced. 

3d. That although Wm. Reeves may have admitted that the! 
property was to go to the children of Milly Reeves after his 
death, yet, if the Jury believed that the negroes were given to 
Milly Reeves in her life-time, they vested in her husband, Wm. 
Reeves; and any promise without consideration, by him, is 
void. 

Which charges the Court refused to give, but charged the 
Jury, that if William Reeves admitted that the title to the ne- 
groes was in Cleveland; and, after Cleveland’s death, admit- 
ted that he held the negroes under his will, that such admis- 
sions, if unexplained, bound him and bound his representative. 
The Court charged likewise, that if such admissions were made 
by Wm. Reeves, either in express words or by his general con- 
duct, to the executor of Cleveland or to either of the defend- 
ants, although they may not have been acted on by the defend- 
ants or the executor, yet, Wm. Reeves and his representative 
is estopped thereby, and will not be allowed to claim-the pro- 
perty against such admissions. 

Which charges and refusals to charge, are assigned as error. 


W. & W. C. Pos, for plaintiff in error. 
CULVERHOUSE, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] The point first made in this case, viz: that upon the 
admissibility of James Reeves’ testimony, is controlled by the 
agreement entered into between the parties, (which is set forth 
in the statement of facts accompanying this case,) to the effect 
that such evidence was to be admitted on the trial of one case 
as would be admissible in either of them—a stipulation which 
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seems to have been adopted for the exclusive purpose of obvia- 
ting just such an objection as that made here. 

[2.] The Court was right in refusing to charge, that if Wil- 
liam Reeves died in possession of the negroes sued for, then 
his administrator is entitled to recover. This point was settled 
by this Court in the case of Yeldell vs. Shinholster, (15 Ga. 
189); and for the reasons which influenced that decision, we 
refer to that case. 

[3.] The other points submitted make necessary a slight con- 
sideration of the nature and character of an estoppel in pais. 
We need not pause to discuss the difference between such an 
estoppel and a technical estoppel. Suffice it to say, that this 
kind of an estoppel results from acts or words, or both, which 
are intended to induce another to act in some matter touching 
his interest, on which he does act, and by which an advantage 
is gained by him who speaks or acts, or by which injury re- 
sults to the other party. That is to say, one person, by his 
admissions or conduct, shall not be allowed to influence an- 
other, with whom he is dealing, and lead him into a line of con- 
duct prejudicial to his interest, unless the party estopped be cut 
off from the power of retraction. 

In all cases ‘‘ where an act is done or a statement made by a 
party, the truth or efficacy of which it would be a fraud on his 
part to controvert or impair, there the character of an estoppel 
shall be given to what would otherwise be mere matter of evi- 
dence, and it will therefore become binding upon a Jury even 
in the presence of proof of a contrary nature.” (Stephens vs. 
Baird, (9 Caw. 274.) Welland Co. vs. Hathaway, (8 Wend. 
483.) - 

Of course, admissions which are made’in good faith or by 
mistake, not the result of gross negligence, do not fall within 
such definition, for this sort of estoppel (being adopted by the 
Courts of Law from the Courts of Equity) must be founded in 
fraud or in gross negligence amounting tofraud. (1 Story Hg. 
§§226, 391.) Brewer vs. Bos. § W. R. R. Co. (5 Met. 483.) 

Let us try the point in question by this rule. How were 
these defendants injured by these admissions of William Reeves, 
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supposing them to have been made, and supposing that they 
influenced the distribution of the property? They were put to 
no expense by such distribution, and have lost no rights by it, 
and have been rather benefited than injured by the same. 

Though there is no issue here between the executor and the 
plaintiff in error, yet we may remark, that the former is not 
injured. He has discharged his duty, or what he supposed his 
duty, and cannot be liable for this distribution, should ‘the 
question ever be: made with him. 

Having ascertained: this, let us look to the charge, which 
was, that “if the Jury believed, from the evidence, that Wil- 
liam Reeves admitted, either expressly or by his: general con- 
duct to the defendants, or either of them, that the property in 
dispute was held by him for life under the will of Cleveland, 
and at his death belonged to defendants, and confidmg on these 
admissions, acted upon the same in any way, then the admis- 
sions are conclusive on the plaintiff, and defendants must re- 
cover.” 

Now, if we apply the principles which we have just under- 
stood governs in such cases, we find this instruction deficient, 
because the Court tells the Jury that the admissions are conéhi- 
sive, &c. if the defendants acted upon them in any way. The 
rule declares that the party must so act that an advantage will 
be gained of him, or an injury result to him, unless the other is 
estopped, &c. But the Court says, he shall be estopped, if he 
act on the admissions in any way. This is plainly too loose, 
and was of a character which might mislead the Jury. If the 
record had shown any such action on the part of the defend- 
ants, as marriage of the daughters for example, having such 
property in possession ; or if it had appeared that by reason of 
such admissions, a daughter had claimed such property, and 
this was generally known, and so claiming it she married, these 
things would illustrate the rule. 

Reference was made in the charge to admissions made by 
Reeves before the death of William Cleveland, and it was ar- 
gued that the latter may have acted upon them, and have made 
a disposition in favor of his grand-children, other than he would 
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have made.. This should have been shown, if any thing like 
this were true. And in the absence of testimony going to show 
that such admissions ever came to the knowledge of William 
Cleveland, and influenced him in any manner, nothing is prov- 
en amounting, as we have seen, to an estoppel in pais. 

The charge of Court, as to the effect of these admissions, 
considered simply as testimony, was correct.. 

[4.] The point made upon the refusal to charge as requested 
in the second request of Counsel for the plaintiff in error was, 
that if William Reeves derived title from Cleveland to the wo- 
man Esther, a bare promise, without consideration, as to what 
disposition should be made of her after the death of his wife, 
was void. 

The doctrine thus contended for is correct enough in itself ; 
but we are not sure, so far as it has reference to a promise, that 
it would have been authorized by the facts. So far as it re- 
lates to admissions made by Reeves against himself, going to 
show the character of his title to this slave and her increase, 
they may be looked to as evidence of such title; or if such 
were made and acted on in the way we have pointed out, they 
may amount to an estoppel. 

Let the judgment be reversed. 


” 


‘ 





No. 78.—Joun J. StRAWBRIDGE, plaintiff in error, vs. H. T. 
MANN et al. defendants. 


[1.] In 1841, a fi. fa. is issued, and on it is entered nulla bona. In 1847, aca. sa. 
is issued in place of the fi. fa. In 1853, the ca. sa. 'is executed: Held, that 
when the ca. sa. was executed, the judgment had not become void, under 
the Act of 1823, as to dormant judgments. 


Certiorari, in Bibb Superior Court. Decision by Judge 
PowERs. . 
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On November 24th, 1841, John J. Strawbridge obtained a 
judgment, in the Inferior Court of Bibb County, against H. T. 
Mann and Samuel Moore ; and on the next day, the 25th, fi. 
fa. was issued thereon; on which a return of nulla bona was 
made, Dee. 80; 1841, and a receipt for costs entered by the 
Clerk, July 11th, 1843, and no further entry. On the 17th 
March, 1847, ca. sa. was issued on said judgment, and an en- 
try of arrest of the defendant, Moore, and bond and security 
taken, March 10th, 1853. At ‘the next term, Moore not ap- 
pearing, the plaintiff moved to forfeit his bond; upon which, 
Counsel for defendant moved to set aside the ca. sa. and de- 
clare the judgment dormant, because no return had been made 
on the fi. fa. or ca. sa. for seven years preceding the arrest, 
and that the fi. fa. was void because issued within four days 
after the judgment. The Inferior Court sustained the motion 
and ordered the arrest to be discharged, and the judgment to 
be declared dormant. On ‘certiorari to the Superior Court, 
the Judge sustained the proceedings of the Inferior Court and 
dismissed the certiorari; and this decision’is’ assigned as er- 
ror. ‘ 


W. & W. C. Pox,’ for plaintiff in error. 
RuTHERFORD, for defendant in error. 
By the Court.—BrEnnineG, J. delivering the opinion. 


Was the judgment dormant at the time of the arrest of 
Moore, the defendant therein ? 

This is the only question. 

The arrest took place within less than seven years from the 
date of the ca. sa. The date of the ca. sa. was within less 
than seven years from the date of the judgment. The ca. sa. 
had been preceded by a fi. fa. on which was an entry of nui- 
la bona. 

Such being the facts, was tle judgment void by the opera- 
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tion of the Act commonly called the Dormant Judgment Act’? 

The first section of that: Act is in these words: “ All judg- 
ments, that have been obtained since the said 19th day'of 
December, 1822, and all judgments that may be hereafter ren- 
dered in any of the Courts of this State, on which no execution 
shall be sued out, or which executions, if sued out, no return 
shail be made by the proper officer for executing .and return- 
ing the same, within seven years from the date of the judgment, 
shall be void and of no effect: Provided, that nothing in this 
Act contained shall prevent the plaintiff or plaintiffs, in such 
judgments, from renewing the same within the expiration of 
the said seven years, in cases where, by law, he or they would 
be otherwise entitled so to do, but the lien of such revived 
judgments on the property of the defendants thereto, shall op- 
erate only from the time of such revival.” 

This Statute, with respect to this section of it, is one of those 
to which this Court has applied the principle of equetable inter- 
pretation. That principle is one which makes a Statute in- 
clude a ease which, though not within the words of the Statute, 
is within the mischief aimed at by the Statute; or exclude a 
case, which though within the words, is not within the mischief. 

This principle, in both of its modes of operation, has, by this 
Court, been applied to this Statute ; in the first of the modes 

in Booth vs. Williams, (2 Kelly, 253); in the second, in We- 
ley et al. vs. Kelsey et al. (3 Kelly, 275.) In Booth vs. Wil- 
liams, one entry had been made within seven years from the 
date of the judgment. That case, therefore, was not within 
the words of the Statute; yet, the Court considering the case 
to be within the mischief, held it to be included within the 
Statute. In Wiley et al. vs. Kelsey et al. there had been no 
return or entry during a period of seven years. That case, 
therefore, was within the words of the Act, as they had been 
construed by the Court, in Booth vs. Williams; and yet, the 
case was considered, by the Court, not within the mischief; 
and therefore, not within the Act. 
Let us, then, applying this principle of interpretation to the 
Statute, see if this case is within the Statute. 








— 
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And first—if the case is within the Statute at all, it must 
be because it.is within the mischief; for itis not within the 
words. There was an entry upon the fi. fa. within fewer than 
seven years from the date of the judgment. 

Was the case, then, within the mischief?, What was the 
mischief the Statute wished suppressed? It was some mischief 
which the Statute thought could be suppressed, by an entry’s 
being made upon executions once every seven years. So, in 
effect, held this Court in Booth vs. Williams. But what pos- 
sible mischief is there which could be suppressed by an entry’s 
being made on executions once every seven years, which would 
not be equally suppressed by the happening-of what happened 
in this case—which was, an entry of no property, made within 
seven years of the date of the judgment—a return into office 
of the fi. fa. made, within seven years from the date of the en- 
try—an issuing of a ca. sa. occurring on the return of the fi. 
fa.—occurring, within seven years from the date of said entry. 
Lastly, an arrest under the ca. sa. made within seven years 
from the issuing of the ca. sa.? I can conceive of none. 

If there is none, then what happened in this case, was suffi- 
cient to prevent the case from being within the mischief which 
it was the object of the Statute to suppress; and so, to pre- 
vent it from being within the Statute. 

And this case is distinguishable from that of Booth vs. Wil- 
liams, in this: that in that case, there was no return of the f.. 

fa. into office with an entry standing on it of nulla bona—no 
issuing of a ca. sa. on the return of the fi. fa.—two things, 
both of which, in this case, happened within the first seven 
years after the date of the judgment—two things, which, taken 
together, must be considered as calculated to be fully as ben- 
ificial to creditors of or purchasers from a defendant in fi. fa. 
as would be any mere entry on the fi. fa. made by the Sheriff. 

And this leads me to remark, that the mischief which thig 
Statute was intended to suppress, was, if we are to judge by 
the preamble of the Statute which this amends, or by the pro- 
viso to the first section of this, itself, not a mischief to which 
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defendants in judgment were subject, but a mischief to which 
the creditors of, and the purchasers from such defendants were 
subject. But in this case, the party asking the benefit of the 
remedy, is neither such a purchaser nor such a creditor. He 
is.one who stands in the place of such a defendant, or ina 
place no better than his. 

Upon the whole, I may say that for these reasons and per- 
haps others, a majority of this Court consider this case to be 
not within the Statute; and so, that the judgment of the Court 
below ought to be reversed. 

As for myself, it would not be right for me to leave the im- 
pression, that I think this Statute such as to require an entry 
to be made on executions once every seven years, to keep judg- 
ments from becoming dormant. I think the Statute such, that 
if one entry is made at any time within seven years from the 
date of the judgment, it will be sufficient to keep the judgment 
from falling within the Statute, and from becoming dormant. 
TI am sure that the words of the Statute are such that if this is 
done, it will be sufficient. And in my opinion, the rule of 
rules in the interpretation of Statutes, is to follow the words, if 
their meaning is plain. This rule, it is true, I should feel my- 
self at liberty to depart from, in the case of some old English 
Statutes, and some ‘Statutes of our own which pursue old Eng- 
lish Statutes, such as the Statute of Frauds and Statutes of 
Limitation ; and in the case of a few other Statutes with re- 
spect to which, as with respect to those named, a different rule 
has been used so long as to have become as well known as the 
words of the Statutes, and to have been recognized in various 
ways by the legislative power as the true rule. 


But as a general thing, with respect to the Acts of our own 
Legislature, I should feel myself rigorously bound down to the 
words. The words of those Acts are, what the great majority 
of the people of the State shape their actions by. Itis the 
words only, that are published to them—and when, after they 
have followed the words of the law, they are told by the Courts 
that they have not followed the law, they feel, that for them, 
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the law has been turned intoa snare. And itis difficult to say 
that they have not the right so to feel. 

I am aware of nothing in the Statute under consideration, 
that requires any departure from the rule, that the words, if 
their meaning is plain, must govern. 

At Common Law, the lapse of time served merely as a ground 
for presuming a judgment paid, until shown to be unpaid. So 
was it still more decidedly by our Statute of 1812. (Cobb’s 
Dig. 496.) This, it seems to me, is not a bad rule. Why, 
therefore, should we strain a Statute, to make the Statute re- 
peal more of the rule than the Statute would, without straining, 
repeal? The Statute, without any straining, will finda number 
of cases to operate.upon. These let it have. But why not 
leave the rest to the old law—that law which, for so many cen- 
turies, England has found to work well—that law which most, 
if not all, I believe, of the other States of this Union have 
adopted or enacted and still keep in force. | 

Of course, therefore, I concur in thinking the judgment of 
the Court below ought to be reversed. 





No. 79.—CHARLES PHILLIPS, plaintiff in error, vs. Tue STATE 
oF GEORGIA, defendant. 


[1.] The 12th section of the 7th division of the Penal Code, provides—that 
“ Any person who shall draw or make a bill of exchange, due bill or promis- 
sory note, or indorse or accept the same in a fictitious name, shall be guilty 
of forgery :” Jeld, that under this Statute, it is not necessary that the in- 
dictment should allege that the act was done “ with intent to defraud.” 


Forgery, in Bibb Superior Court. Tried before Judge Pow- 
ERS, November Term, 1854. 
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This was an indictment for the forgery of a promissory note 
for Twenty Dollars, delivered to Henry Tindall by the prison- 
er, signed with the name of “ H. C. Neith & Son, No. 27, Bay 
street, Savannah.” 

The evidence showed that the prisoner had previously bor- 
rowed the sums of Five and Twelve Dollars from Tindall, re- 
presenting his name to be Neith, and claiming to be one of 
the said firm of H. C. Neith & Son. The note was given in dis- 
charge of these two sums, adding three dollars “for the use of 
the money.”’ Prisoner had registered his name at the hotel 
as Charles Phillips, before the giving the note. 

It appeared that there was no such firm in Savannah as “ H. 
C. Neith & Son.” 

Counsel for prisoner requested the Court to charge, that it 
was necessary to prove that the note was actually made and 
signed by the prisoner, and that the delivery of the note by 
him is not conclusive proof that he made and signed it. And 
also, that it must be proven that the fictitious name was as- 
sumed for the purpose of defrauding Tindall; and that if it 
appeared that he had used the name before the commission of 
the forgery, it was evidence from which they might infer that 


it was not assumed for that purpose. On the first and fourth | 


grounds of request the Court charged as requested, but de- 
clined giving the second and third. 


This is assigned as error. 


LamaR & Locurang, for plaintiff in error. ‘ 
WHITTLE, for The State. 
By the Court.—LumPpkin, J. delivering the opinion. 


[1.] There were four requests made of the Court by Coun- 
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sel for the prisoner, when the evidence was closed in the case, 
viz: First, That it was necessary to prove that the note was . 
made by the prisoner. 

Second, That it was made by him in a fictitious name, with 
intent to defraud Tindall, the payee. 

Third, That it must appear, from the evidence, that the 
fictitious name was used by prisoner with a view to perpetrate 
the particular fraud alleged to have been.committed ; and that 
if it was committed—that is, if the money was obtained before 
the fictitious name was used, the Jury might infer that 1 it was 
not used to perpetrate a fraud. 

Fourth, That the mere delivery of a note is not conclusive 
evidence of its execution. ‘ 

The Court gave the Jury the first and fourth requests as de- 
sired, but declined giving the second and third. 

The defendant was indicted under the 12th section of the 
7th division of the Penal Code, which is as follows: ‘Any 
person who shall draw or make a bill of exchange, due hill or 
promissory note, or indorse or accept the same in a fictitious 
name, shall be guilty of forgery ; and on conviction, be pun- 
ished by confinement and labor in the penitentiary, for any 
time not less than two years nor longer than seven years.” 
(Cobb’s Digest, 803.) 

It is clear, that under the law the offence is complete, pro- 
vided it is made satisfactorily to appear, from the evidence, 
that the note was grawn and delivered in a fictitious name. 
Under the 1st section of this same head of the Code, the gen- 
eral offence of forgery is defined ; and there it is made neces- 
sary to allege, in the indictment, and consequently, to prove, 
on the trial, the intent to defraud. But in the particular spe- 
cies of forgery for which the defendant is prosecuted, as will 
be seen from the Statute, no such requirement is made. The 
Court is bound to presume that this omission was intentional. 
The law makes the act the crime, and infers a criminal intent 
from the act itself. 

Such was the outline of the instructions submitted by his 
Honor, Judge Powers, to the Jury; and notwithstanding the 
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ingenious argument of our brother Lochrane, we must say we 
find no fault in it. 





No. 80.—Wi..1aM T. Smitu, e¢ al. plaintiffs in error, vs. THE 
STaTE OF GEORGIA, defendant. 


[1.] In Bibb Superior Court, it is the practice for the Court to call up crimi- 
nal cases for trial whenever the Solicitor General annonnces himself ready. 

‘ At November Term, 1853, the case of W T S, a defendant indicted for mis- 
demeanor was called, and he not being present, his Counsel stated that by 
an agreement, as he supposed, between himself and the Solicitor General 
certain other cases were to be tried before this; and consequently, he had 
permitted his client to go home, but that he would have him in Court in 
ten or fifteen minutes, and claimed indulgence for this time. The Solicitor 
General did not remember having made any such agreement, and moved to 
enter judgment on the recognizance ; the Court granted this leave, refused 
the indulgence asked, and ordered final judgment. Before it was entered, 
the prisoner made his appearance in Court, but the Court refused then to 
take up the case, or to open the order for final judgment: Held, that this 
was error in the Court. 


Motion, in Bibb Superior Court. Decided by Judge Pow- 
ERS, November Term, 1854. 


This was a motion to open the final forfeiture of a scire fa- 
cias issued on a bond for appearance of a party indicted, the 
final judgment not having been entered, and was based on the 
following facts : 

William T. Smith, indicted for a misdemeanor, had given 
bond for appearance, with John P. Smith as security; and 
failing to appear at, November Term, 1853, the bond was for- 
feited and scire facias issued thereon. At November Term, 
1854, the indictment being called up at the instance of the 
Solicitor General, and the defendant not appearing, his Coun- 
sel, Mr. Lochrane, stated that he understood the Solicitor Gen- 
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eral to have agreed with him that certain other cases should 
be called up before this, and had dismissed the defendant from 
attendance; and he asked for ten or fifteen minutes time to 
send for him. The Solicitor General not admitting the exist- 
ence of such an agreement, the Court refused the request of 
defendant’s Counsel, and immediately took up the scire facias 
—the Solicitor General said he would take final judgment, and 
the Court made an entry to this effect on his docket. 

Shortly afterwards, but before final judgment was entered, 
Wm. T. Smith came into Court—offered to pay costs of scz. fa. 
and his security offered to surrender him; the Court said he 
had passed on to other business and would not go back. The 
Counsel afterwards moved to open the final forfeiture, and to 
arrest the judgment thereon; which motion the Court refused, 
and the defendant’s Counsel excepted to that decision. It ap- 
peared from the certificate of the Judge, that it is the practice 
in Bibb Superior Court to allow the Solicitor General to call 
up criminal cases as he is ready for trial. 


Lamar & Locurane, for plaintiff in error. 
WHITTLE, for The State. 
By the Court.—Starnes, J. delivering the opinion. 


It is our opinion that the Court erred in ordering final judg- 
ment upon this recognizance, for the following reasons : 

1. Because of the agreement between the Solicitor General 
and the Counsel for the prisoner, as it was understood by the 
latter. Such a misapprehension or mistake by Counsel has 
been recognized as a good ground for a new trial. It is not 
controverted but that the representation of the Counsel was 
made in good faith. All the facts show that there was no in- 
tention on the part of prisoner or his Counsel to evade a trial ; 
and therefore, we think the Counsel was fairly entitled to the 
slight indulgence asked, or to have been put upon some other 











464 SUPREME COURT OF GEORGIA. 


Smith et al. vs. The State. 








reasonable terms before judgment was entered upon the scire 
facias. 

2. Because the case was taken up out of its regular order. 
It is said that this is an arrangement common in the Superior 
Court of Bibb County; that the pressure ,of business makes 
the practice expedient, by which the Solicitor General may call 
up any criminal cause at any period of the term, when he is 
ready to try; and that defendants must be held rigidly to this 
rule. 

This practice may be expedient. We will not say it is not 
so. But it certainly is a very unequal one. Without disturb- 
ing it, we will now only say, that where such a practice does 
obtain, where this great advantage is given to the prosecuting 
officer for the State, there is certainly the more cause why a 
reasonable indulgence to the prisoner should be granted. Not 
why he should be indulged generally, or relieved from a rigid 
enforcement of the law; but a cause why he should have ac- 
corded to him an indulgence reasonable and just, under the 
circumstances ; and such, we think, was the character of that 
asked ‘for here. 

3. Because this defendant was surrendered before final judg- 
ment on the scire facias, as the bill of exceptions shows. 

In this judgment, securities are interested; and their rights 
are to be considered. We are all, asa Court, familiar with 
the practice which allows a security, upon a recognizance, to 
discharge himself at any time before final judgment, by sur- 
rendering the prisoner and paying the costs of scire .facias. 
We were of the opinion that there was some Statute on this 
subject, but have not been able to find it. The practice may 
be of Common Law origin. At all events, it isa reasonable 
practice—and a just one, as applicable to this particular case. 

Let the judgment be revesed. 
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Dennis E. Haynes, plaintiff in error, vs. Toe StaTE oF 
Georera, defendant. 


[1.] As to how far the credit of impeached witnesses may be considered as” 
restored, depends much upon the nature as well as the extent of the corrob- - 
orating testimony, viz: whether they be corroborated as to the main, ra- 
ther than as to immaterial facts; also, to the number of particulars in 
which they are corroborated. . . 

[2.] To reduce a homicide from murder to manslaughter, the slayer is‘ not 
obliged, before the mortal wound is given, to retreat from his domicil or 
his family. 

[3.] If one entitled to the joint use of a well, go there to draw water for. his 
family, and upon a sudden afiray, in the heat of passion, take the life of the 
other joint-ienant, in consequence of a sudden violent attack made upon 
him by the latter, the killing will be manslaughter, unless made necessary 
to save himself from death or some great bodily harm. 

[4.] Before the law of necessity can exist, a cause of necessity must exist. 

[5.] To constitute justifiable homicide, se defendendo, the slayer must be fault- 
less ; he must owe no duty to the deceased—be under no cbligation of law 
to make his own safety a secondary object ; otherwise, he is amenable to 
the law of the land, without any immunity under the shield of necessity. 


[6.] This Court stands pledged, by its past history, to abolish, to the extent 
of its power, all exclusionary rules which shut out any fact from the Jury 
which may assist them in the ascertainment/of the truth of the issue com- 
mitted to their trial and decision. 


Murder, in Fulton Superior Court. Tried kefore Judge 
Warner, October Term, 1854. 


While impannelling the Jury in this case, the State put 
upon the prisoner one Reuben Haynes, and also one William 
McWilliams, without first administering either the oaths pre- 
scribed by the Statute of December, 1843, or the oath pre- 
scribed by the Act of 1853, to wit: ‘* Have you any conscien- 
tious scruples with regard to capital punishment.” The bill 
of exceptions states that the prisoner accepted both the Jurors, 
without requesting the oaths to be administered. 

The State also put upon the prisoner one Thomas A. Wil- 
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liams, who was accepted by the prisoner, and was required to 
be sworn in chief. Before the oath, in chief, was administer- 
ed, the Juror, himself, voluntarily stated to the Court that he 
was under the age of twenty-one years ; and for this cause, he 
was set aside by the Court, “without the consent, and contra- 
ry to the express wish of the prisoner.” J. W. Cason one of 
the tales Jurors, before he was put upon the prisoner, stated 
under oath, that he had a sick child at home who required his 
personal attention; and for this reason, asked to be discharged: 
from serving as a Juror. The Court excused this Juror, with- 
out the consent of the prisoner. 

After the bill of indictment was read to the Jury, the case 
opened by the Solicitor General, and a portion of the evidence 
on the part of the State had been received, “a Juryman by the 
name of Robert W. Fleming was, by the Court, and without 
the consent of the prisoner, permitted to separate from his fel- 
low-Jurors, under the charge of a Bailiff sworn to attend him, 
and go to his house in the city, and there remain some two 
hours, under the charge of the Bailiff, and then return to the 
Jury, the said Juror having first sworn, that he had then a 
sick child at home who required his personal attention.”’ 

Among the triors appointed by the Court, was a Mr. Beman, 
an Attorney at Law then residing in Atlanta, Fulton County ; 
after the trial was over, it was made to appear to the Court, 
that Mr. Beman had not resided in Atlanta six months, and 
not more than three or four months, before the trial. 

After the first forty-eight persons summoned as Jurors were 
disposed of, other tales Jurors were summoned by the Sheriff; 
and out of which second set of tales Jurors, the balance of the 
Jury was made up. 

After the evidence and the argument closed, the Counsel 
for the prisoner asked the Court to charge the Jury as fol- 
lows: 

1st. We ask your honor to charge the Jury, that although 
drunkenness will not exeuse the commission of a crime, and al- 
though ‘‘a prisoner can derive no privilege from madness vol- 
untarily contracted by him;” yet, voluntary drunkenness upon 
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an indictment for murder, “the intoxication of defendant may 
be taken into consideration as a circumstance, to show the act 
was not premeditated.” 

2d. We ask your Honor to charge the Jury, that a threat 
made under excitement, no matter from what cause this excite- 
ment emanated, will not authorize a Jury to presume that an 
act done after that threat made was deliberately done, and that 
a homicide committed without any mixture of deliberation 
whatever, cannot be murder in the law. 

3d. We ask the Court to charge the Jury, though voluntary 
drunkenness cannot excuse from the commission of crime; yet 
when, as upon a charge of murder, the question is, whether the 
act done was premeditated or done only from sudden heat and 
impulse, the fact of the party being intoxicated, has been held 


to be a circumstance proper to be taken into consideration. 


4th. That being intoxicated is no excuse for crime ; yet evi- 
dence of drunkenness may be admissible to the question of 
malice, to show the character of the homicide. 

5th. We request your Honor to charge the Jury, that if the 
prisoner was sensible of what he was about to do and did the 
act intentionally, still, if the Jury are satisfied, from the evi- 
dence, that the killing was the result of a fear for his life or 
enormous bodily harm induced by the improper unlawful act of 
deceased at the time of the killing, still, the Jury must, from 
the evidence, determine whether this homicide was the result 


of malignity of heart, or whether it was imputable to human 


infirmity. 

6th. That if the Jury believe, from the evidence, that Haynes 
had been put in possession of this well and premises, Haynes 
was not, by the law, compelled to run from a trespasser, leaving 
his property to the mercy of the trespasser; but that, by the law, 
he may legally oppose force to force, and that he may legally 
‘oppose whatever force the pressure of the circumstances de- 
manded, to prevent a felony or to prevent some serious, dan- 
gerous, bodily harm. 

Tth. That if the prisoner, when at the well, was where he 
had a legal right to be, that he had a right to remain there 
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and there protect his property or his person; and in such case, 
he is not obliged to retreat, but may legally pursue his adver- 
sary until he finds himself out of danger ; and if; in such a con- 
flict, Haynes killed Griggs, it was justifiable. 


CHARGE OF THE COURT: 

This is a case, The State vs. Dennis E. Haynes and George 
Lofton and John M. Brown, for murder—and the prisoner, 
Haynes, having severed on the trial, you will consider this case 
as against Haynes only. You have listened patiently and at- 
tentively to the argument of Counsel. It now remains for the 
Court to give you its views of the law which it deems applicable 
to the case. You are judges of the law as well as the facts. 
I desire your attention while I endeavor, as clearly and concise- 
ly as I can, to give you my view of the law, but you are not 
absolutely bound by the law as given in charge by the Court. 
You have the right to be judges of it yourselves. You are the 
exclusive judges of the facts detailed by the witnesses. The 
indictment is before you. It alleges that Dennis E. Haynes, 
on a certain day mentioned in the bill of indictment, at a cer- 
tain place mentioned therein, did of his malice aforethought, 
unlawfully, wilfully and feloniously kill and murder James E. 
Griggs. To this charge the prisoner has plead not guilty, and 
thus has an issue been made up in which the State holds the 
affirmative. The State must fully prove the prisoner’s guilt, 
as charged in the bill of indictment, which you will have before 
you. The State, I say, must fully prove the guilt beyond a 
reasonable doubt, of the crime as charged, before you can find 
him guilty. Permit the Court to call your attention to some of 
the rules of evidence as applicable to this case. It is the pro- 
vince of the Court to decide upon the admissibility of evidence. 
It is your province to judge for yourselves, what facts that evi- 
dence establishes. You are exclusively to judge as to the 
weight of the evidence and the credibility of the witnesses. 
Prisoner’s Counsel contend that some of the witnesses have 
been impeached. One mode of impeaching witnesses is to in- 
troduce other witnesses, who testify that they are acquainted 
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with the general character of the witness for truth and veracity 
in the neighborhood in which he lives, and from their knowledge 
of that character they would not believe the witness, on his 
oath in a Court of Justice. If any witnesses have been thus 
impeached, you have the right to set their testimony aside en- 
tirely; and it is your duty to do so unless the testimony of such 
witness is corroborated by other witnesses, whose credibility 
has not been attacked; and corroborated, you will give it such 
weight as you may think it entitled. The credit of a witness 
may be materially affected or totally destroyed by the manner 
of giving evidence, as by an inconsistent statement of facts, 
&c. As to the doctrine “false in one point false in all,” if 
witness swear wilfully false in one material point, you may disre- 
gard his entire testimony, unless corroborated by the evidence 
of some unimpeached »witness or witnesses, unless it be attrib- 
uted to mistake or inadvertence, want of memory, &c. If there 
has been any evidence in this cause impeached by any of these 
rules, you are at liberty to believe or disbelieve it, as you think 
proper. An accomplice, or one indicted in the same indict- 
ment, not on his trial, is a competent witness—as to his credi- 
bility, this is.a matter entirely for you to consider—take into 
consideration his relative position to the case. 

The Court charges you that the fact of his being indicted as 
an accomplice, is a circumstance against his credibility, The 
weight to be given to such testimony, you must judge exclu- 
sively for yourselves. Where a threat is proven to have been 
made and susceptible of two constructions, the one an innocent, 
the other a criminal construction, the rule is, that you should 
give such threat that construction most favorable to the pris- 
oner. But if you believe any threat was made by the prisoner 
which is only susceptible of a criminal construction, you should 
give that construction. You are the exclusive judges of this 
matter. 

. .“A crime or misdemeanor shall consist in a violation of @ 
public law, in the commission of which there shall be a union 
or joint operation of act and intention or criminal negligence.” 
“A person shall be considered of sound mind, who is neither 
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an idiot, a lunatic or afflicted by insanity, or who hath arrived 
at the age of fourteen years, or under that age, if such person 
knew the distinction between good and evil.” “Drunkenness 
shall not be an excuse for any crime or misdemeanor, unless 
such drunkenness was occasioned by the fraud, artifice or con- 
trivance of other person or persons, for the purpose of having 
‘rime perpetrated, and the person or persons so causing 
said drunkenness for such malignant purpose, shall be consid- 
ered a principal, and suffer the same punishment as would have 
deen inflicted on the person or persons committing the offence, 
if he, she or they had been possessed of sound reason and dis- 
cretion.” ‘Homicide is the killing of a human being of any 
age or sex, and is of three kinds—murder, manslaughter and 
justifiable homicide.” 

Before you can find the prisoner guilty of any offence, you 
must be satisfied, from the evidence, that there was a killing. 
Is Griggs dead? If so, from the evidence, who was the slay- 
er? If you are satisfied on these two points, viz: that Griggs 
is dead, and that prisoner is the slayer, then you may inquire 
what kind of homicide has been perpetrated in this case—mur- 
der, manslaughter or justifiable homicide ? ‘Murder is the un- 
lawful killing of a human being in the peace of the State, by 
a person of sound memory and discretion, with malice afore- 
thought, either express or implied.” The killing must be un- 
lawful. Justifiable homicide would not be an unlawful killing. 
Then what is malice? “It is of two kinds—express and im- 
plied. Express malice is that deliberate intention, unlawfully 
to take away the life of a fellow-creature, which is manifested by 
external circumstances capable of proof.” Malice shall be im- 
plied when no considerable provocation appears, and when all 
the circumstances of the killing show an abandoned and malig- 
nant heart. There can be no murder without malice, either 
express or implied. You have heard what malice is. There 
must be a deliberate intention, unlawfully to take away life, 
to constitute murder ; a deliberate design unlawfully to kill. 
For instance, express malice may be shown by previous threats 
to take away the life of another, made recently before the kill- 
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ing. Implied malice. may be illustrated as I did it a few days 
ago, in charging the Jury in another trial for murder then be- 
fore this Court: As if one were furiously to ride or drive: 
through a crowded street, and carelessly kill a person by ri- 
ding or driving over him, though there might not have been a 
deliberate intention to kill; yet, his conduct, evincing such 
reckless disregard of human life, malice might be implied. Now 
it is for you to say whether Griggs is killed; if so, by. whom? 
And if you find, from the evidence, that prisoner killed the de- 
ceased, and that the killing was done with malice, either ex- 
press or implied, then you ought to find the prisoner guilty of 
murder.} ‘ 

“ Justifiable homicide, is the killing of a human being by - 
commandment of the law, in execution of public justice—by 
permission of the law, in advancement of public justice—in 
self-defence or defence of habitation, property or person, against: 
one who manifestly intends or endeavors, by violence or sur- 
prise, to commit a felony upon either; or against any persons: 
who manifestly intend or endeavor, in a riotous and tu- 
multuous manner, to enter the habitation of another for the 
purpose of assaulting or offering personal violence to any per- 
son dwelling or living therein.” Now it is contended by pris- 
oner’s Counsel, that this is a case of justifiable homicide. This 
is a question for you to determine for yourselves, under the law 
and the evidence. ‘To yrevent a mere trespass, 1s not sufficient 
to justify a homicide. Homicide is not justifiable unless the 
killing is to prevent the party killed from committing a felony. 
(Here the Court stated to the Jury what constitutes a felony 
under the law.) If, after persuasion, remonstrance or other’ 
gentle measures used, a forcible attack and imvasion on the 
property or habitation of another cannot be prevented, it shall 
be justifiable homicide to kill the person so attacking or inva- 
ding\the property or habitation of another ; but it must appear 
that such killing was absolutely necessary to prevent such at- 
tack or invasion, and that serious injury was intended or might 
accrue to the person, property or family of the person killing. 
If a person kill another in his defence, it must appear that 
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the danger was-so urgent and pressing, at the time of the kill- 
ing, that in order to save his own life, the killing of the other 
was absolutely necessary; and it must appear also, that the 
person killed was the assailant, or that the slayer in good 
faith endeavored to decline any further struggle before the 
mortal blow was given. All other instances which stand upon 
the same footing of reason and justice as those enumerated, 
shall be justifiable homicide. A bare fear of any of these of- 
fences, to prevent which this homicide is alleged to have been 
committed, shall not be sufficient to justify the killing. It 
must appear that the circumstances were sufficient to excite 
the fears of a reasonable man, and that the party killing really 
acted under the influence of those fears, and not in the spirit 
of revenge. Take all the circumstances into consideration. 
Where was it? Who was there? Why was the prisoner 
there? For what purpose? What did he do? What. did 
deceased manifestly intend todo? Did he intend to commit a 
felony? If you believe deceased intended to commit a felony 
on the prisoner, his property or habitation, then prisoner was 
justifiable. Was there any felony perpetrated or intended. to 
be perpetrated? Were rocks thrown? ‘Did they hit prisoner, 
or fall harmless at his feet? Was deceased. rushing on him 
with a weapon likely to produce death? Was a felony in. 
tended to be committed? Was it necessary to take Griggs’ 
life, to prevent the felony, or did the prisoner. have reason to 
apprehend that Griggs intended to inflict upon prisoner some 
serious bodily harm ; and did prisoner really act under the in- 
fluence of these fears, and not in the spirit of revenge? A 
bare fear will, in no case, justify a killing. What did Griggs 
do? What weapons did he use? Did Haynes retreat? Did 
Griggs assault Haynes with rocks or pole? Was the danger 
urgent? So urgent that Haynes could not retreat? In the 
opinion of the Court, Haynes was not justifiable in taking 
Griggs’ life, if he could have avoided it by a retreat in safety. 
Was he influenced by fear at the time of the killing, or was he 
actuated by deliberate revenge ? Had Haynes, as a reasonable 
man, reason to apprehend danger of his life—did he act un- 
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der these fears? If he could have retreated and did not, in 
the opinion of the Court, this is not justifiable homicide. The 
danger must have been urgent and pressing, and there must be 
such circumstances as would justify a reasonable man in so be- 
lieving. As-has been read by Counsel, (Lelfrede’s case,) in 
the case of the person who with the pistol loaded with powder 
only. If Griggs acted so as to alarm the fears of a reasona- 
ble man, and to justify a reasonable man in the belief that his 
life was in danger, even though it was not; still, if the prison- 
er acted under the influence of such fears, then is he justifia- 
ble. 

As to that which took place at the house previous to the day 
of the killing, that is to be considered by you only so far as to 
ascertain whether there was malice or not in the prisoner. If 
there was any such provocation as would justify pris.; yet, if he 
had had time to cool, after provocation, before the killing, then 
such provocation cannot avail him. 


As to the possession of the premises and the well. In the 
opinion of the Court, if the Sheriff put the prisoner in possess- 
ion, even if his possession be joint with Griggs; still, Haynes 
would have as much right to go to the well or into that part of 
the house as he had been put into possession of, as Griggs had. 
He would, if he was in possession, have the right to break the 
lock without being considered a trespasser; and it would have 
been a trespass for Griggs to lock up the well to prevent 
Haynes from getting water at it. The property spoken of in 
the Statute as an habitation, means a dwelling, kitchen or 
buildings contiguous to the dwelling. A store-house, even if 
the owner do not live in it at the time; and even a well, if in 
the curtilage. You have no right to kill, in protecting any of 
these from a mere trespass, but you may to prevent -a felony. 
If the well were locked by Griggs, it was a trespass only ; or 
if in Griggs’ possession, and Haynes broke the lock, it was only 
a trespass-in Haynes; and ina trespass of this kind, in the 
defence of this kind of property, the party killing cannot le- 


VOL. xv1I—60 





























474 SUPREME COURT OF GEORGIA. 
Haynes vs. The State. 








gally justify the killing. It is for you to say, under the evi- 
dence, who had the possession of this well; and it is for you 
to say, whether this is a case of justifiable homicide; and if 

you find it justifiable homicide, you will acquit the prisoner en- 

tirely. There is yet another kind of homicide; and if the ev- 

idence shows the prisoner guilty of that kind of homicide, then. 
it is your duty so to find him. (Here the Court read that part 

of the Penal Code in relation to voluntary manslaughter. and 

involuntary manslaughter.) I allude to manslaughter. Man- 

slaughter is the unlawful killing of a human creature without 

malice, express or implied, and without any mixture of delib- 

eration whatever. Which.may be voluntary upon a sudden 

heat of passion, or involuntary, in the commission of an un- 

lawful act or a lawful act, without due caution and circumspec- 

tion. Now is this a case of manslaughter, under this. defini- 

tion of that offence? If so, is it voluntary or involuntary man- 

slaughter? Was there any actual assault on Haynes by 

Griggs? Provocation by words, threats, menaces or contempt- 

uous gestures, shall, in no case, be sufficient to free the person 

killing from the guilt and crime of murder. Was there any 

assault or attempt to commit a felony by Griggs upon Haynes? 

(The Court read a definition of an assault in the Code.) If 
‘there was, and there was not sufficient time to cool and for de- 

liberation, between such provocation and the mortal bfow given, 

and there was no malice, either express or implied, then you 

should find the prisoner guilty of manslaughter. Was there a 

combat ? Was there any fight between prisoner and deceased ?’ 
Who was the assailant? Then what produced this: killing?’ 
Was it on account of that sudden impulse of passion, supposed 

to be irresistible? If so, then it was manslaughter only. If’ 
there was time, between the provocation and homicide, suffi- 

cient for the voice of reason and humanity to be heard, then 

the killing should be attributed to deliberate revenge, and the- 
‘killing will be murder. If you believe that Haynes had mal- 

ice before the killing, and had gone to the well to draw water, 

and that Griggs then made an assault upon him, so fierce as to- 
induce Haynes to kill him under the influence of sudden pas- 
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sion, before he had timé to reflect and cool, this is manslaugh- 
ter only. , 

The license to practice law. What effect that shall have on 
your minds, as evidence, is for you to say. This instrumert 
proves only the fact, that Haynes was admitted to practice 
law, and it does not prove any other fact. Ifthe prisoner re- 
lies on this license to prove his good moral character at the 
time of the killing, the license will not do so. Good moral 
character, at that time, must be shown in another way by wit- 
nesses. As to Griggs’ character, Haynes can’t justify under 
Griggs’ violent, overbearing or dangerous character alone, but 
you may look into that character of Griggs’, to ascertain the 
motives under which Haynes acted, and to satisfy your minds 
-on the ground of fear and apprehended danger from Griggs. 
To avail Haynes of Griggs’ character, it must appear that 
Haynes was acquainted with Griggs’ character for violence, 
&c. Look into this to see if Haynes was or was not reasona- 
bly actuated by fear. (Here the Court took up one written re- 
quest to charge; and reading over the first ground, he said: 
The Court has already read you the Code upon the subject of 
drunkenness, and will read it again.) 

‘“‘Drunkenness shall not be an excuse for any crime or misde- 
meanor, unless such drunkenness was occasioned by the fraud, 
-artifice or contrivance of other person or persons, for the pur- 
‘pose of having a crime perpetrated, and then the person or 
‘persons so causing said drunkenness, for such malignant pur- 
pose, shall be considered principal, and suffer the same punish- 
ment as would have been inflicted on the person or persons 
committing the offence, if he, she or they had been possessed of 
sound reason and discretion.” Ifa party kill another under 
the influence of voluntary drunkenness, it is the same as if he 
kill another when he is sober. 

As to the 2d request: The Court gave the 2d request in 
charge, as requested, and stated also, that a threat which he 
would not have made, in his cooler moments, or made under 
excitement of any kind—this is entitled to very little weight. 
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But if he were excited by a spirit of revenge or malice: against 
Griggs, that may be regarded with much greater weight in 
considering the question of malice. (Here the Court read the 
3d request, and said this doctrine I think, is correct, if there 
was such a phrenzy as to make the prisoner unaccountable ; 
but in this case the Court refuses to give this ground in charge, 
to its full extent.) (Here the Court read the 4th request, and 
said, if he made threats while he was drunk, they were not en- 
titled as if made sober.) Fifth request. The Court charged 
as requested in that ground. Sixth request. The Court said 
this is true, as to the force: but if Griggs was a trespasser 
and Haynes took his life, he cannot justify, even if it was his 
own property. He ought to have retreated before the mortal 
blow was given, in order to justify the killing, if he could have 
done so without danger to his life or person. This may be ta- 
ken into consideration to show whether there was malice or not. 
(Here the Court read the 7th request and said, the Court will 
not so charge, but the Court charges, if Griggs only intended 
to commit a trespass, prisoner had no right to kill; but he 
ought to have retreated, if he could have done so without inju- 
ry to his life or person; and if the prisoner retreated and was 
pursued by Griggs, and you believe from the evidence, that 
Haynes, so retreating, to save his own life, or to prevent Griggs 
from inflicting on his person some grievous bodily harm—under 
such circumstances, he can justify the killing. As to doubts, 
you must be fully satisfied that the prisoner's guilt has been 
fully made out by the evidence ; and it is the business of the 
State to make out this proof fully. No preponderation of ey- 
idence is sufficient, unless, to your satisfaction, the guilt of 
the accused, is beyond reasonabledoubt. If the evidence satis- 
fies you as reasonable men, beyond reasonable doubt, that is 
sufficient. You are not to look for mathematical certainty, as 
2 and 2 make 4. You have taken an oath, that you have no 
prejudice or bias resting on your minds, either for or against 
the prisoner at the bar; that you are impartial ; look well into 
the evidence as delivered from the stand, and to the law; and 
if you believe the prisoner is guilty of any crime, say so; and 
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‘say what crime that is; and if you believe him guilty of no 
crime, render a verdict of not guilty. 

Here the Counsel reminded the Court, that he had not 
charged as requested in the argument, to wit: that if Griggs, 
at the time of the killing was rushing on the prisoner with a 
weapon likely to produce death, and thus excited the reasona- 
ble fears of Haynes thereby, so that he feared that if he did 
not kill Griggs that the said Griggs would kill the said Haynes, 
or inflict upon him a serious and grievous bodily harm; and if 
Haynes shot Griggs really under the influence of fear, and to 
prevent this felony, then Haynes is justifiable. And the Court 
here charged the Jury, if Griggs was using a weapon likely to 
produce death, and was in striking distance of Haynes, at the 
time the fatal blow was given, or if Haynes was, by this weap- 
on, put in fear of his life or serious bodily harm, and really act- 
ed under such fear, he is justifiable. | 

The Jury returned the following verdict: * 

We, the Jury, find the prisoner, Dennis E. ‘Haynes, guilty 
of murder, and recommend him to mercy. 

The prisoner, by his Counsel, B. H. Ovetby and A. W. 
Hammond & Son, moved to arrest the judgment on the follow- 
ing grounds: Because—Ist. It is apparent, on the face of the 
indictment, that the allegations in the bill of indictment are 
contradictory and repugnant; and therefore, contrary to law. 

2d. Said indictment charges two distinct offences, of differ- 
ent grades, ayainst three different persons, in the same bill of 
indictment, and in the same count, which is bad. 

3d. Three distinct offences cannot be legally joined by the 
same indictment, of different grades, against different persons ; 
and therefore, this indictment is bad, and a good ground in 
arrest of judgment. 

The Court, after hearing argument, over-ruled this motion. 

The prisoner, by his Counsel aforesaid, then moved for @ 
new trial on the following grounds: 

1st. That the finding of the Jury is contrary to law and the 
evidence given on the trial of said case. 

_ Od. That the verdict was contrary to the charge of the Court. 
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3d. After the Jury was charged with the case and had heard 
a portion of the testimony given in the case, said Jury separa- 
ted, by Robert W. Fleming, one of the Jurors impannelled to 
try said cause, having left his fellow-Jurors and gone to his own 
house, where he remained about two hours, without the consent 
of the prisoner or either of his Counsel—it being made to ap- 
pear to the Court that he had a very sick child at his house in 
the city —and the Court permitted such Juror to go home to see 
said child, where he remained about two hours, under charge 
of a Bailiff, appointed by the Court for that purpose. 

4th. It was error in the Court to appoint, as a trior of the 
Jury, Henry D. Beman, who was not at the time entitled to a 
vote in the County of Fulton for the members of the Legisla- 
ture in this State, there being no objection to said Beman by 
the prisoner or his Counsel at the time. 

Sth. That the Court erred in permitting the first Juror and 
the second Juror sworn, to be put upon the prisoner, without 
being sworn upon his voir dire, or without being asked whether 
they had any conscientious scruples as to capital punishment. 

6th. That the Juror, Jesse Jenkins, after he was sworn to 
try the prisoner as a Juror, held a conversation with one Baza- 
leel Langston, without the Court’s or prisoner’s consent, before 
the Jury was impannelled. (Addenda.) On swearing said 
Langston, he stated that Jesse Jenkins, a Juror, after he had 
been before the triors, came back to where he was sitting be- 
fore he went before the triors, and voluntarily commenced a 
conversation with said Langston, and asked said Langston if he 
thought he would get home that night? andthe said Langston 
told the said Jenkins that he thought not; that-he thought he 
was good for the week, or words to that-effect. And the said 
Juror further said if I had not made the remark, that if the tri- 
ors were not satisfied, that he would satisfy if he had to pull off 
his shirt, Overby would not have taken him. 

7th. That one of the Jurors, William McWilliams, after he 
was sworn to try the said cause, held conversation with Levi 
W. Harville, without the consent of the prisoner or Court. 
(Addenda.) Mr. Harville, sworn, says: “That after McWil- 
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liams, the second Juror, one of the triors, came back into the 
Court room and said a Juror who had been put on the triors 
was so badly scared he could not.talk; and not hearing what 
said McWilliams said, said McWilliams repeated it; and that 
that is all the conversation he recollects. 

8th. That a Juror, Tho’s H. Williams, was put upon the 
prisoner without any preliminary questions being asked by the 
Solicitor General and accepted by the prisoner; and after 
that, the Court, on its own motion, discharged the Juror, con- 
trary to the express wish of the prisoner, it being shown to the 
Court under oath of Juror, that he was under 21 years of age. 

9th. It was error in the Court to discharge J. W. Cason, 
one of the tales Jurors, upon. his own motion, without consent 
of the prisoner. (Addenda.) The said Cason, on his oath, 
saying that his wife was sick and required his personal atten- 
tion, at that time, at home, on that account. The Court erred 
in not arresting the judgment upon the verdict for the grounds 
stated in the motion to arrest. 

10th. It was error in the Court to charge the Jury, that the 
license of the prisoner as an attorney at law, was evidence of 
nothing but his being an attorney at law ; and that they could 
not regard this as evidence of his peaceable character, at the 
time of the killing. 

11th. Prisoner’s Counsel asked the Court to charge the Jury, 
if they believed from the evidence, the defendant was in the 
rightful possession of the well and appurtenances, at. the time 
of the homicide, that he was not bound to retreat from any at- 
tack of deceased, but could justifiably oppose force to force’; 
and that the Statute gave, defendant the right to defend his 
person and property against any one who manifestly intends to 
commit a felony on either. The Court refused to give this 
charge, but charged the Jury, that the defendant was bound to 
retreat if he could, without danger to himself, before the mor- 
tal blow was given; and that the property mentioned in the 
Statute had reference only to the habitation of the prisoner— 
smoke-house, kitchen or such property, on which a felony could, 
be committed; or if prisoner had a store, even if. he. did 











480 SUPREME COURT OF GEORGIA. 
Haynes vs. The State. 








not live atit; and that any thing that took place at the house. 
or well previous to the evening of the killing, was only to be- 
taken into the consideration for the purpose of ascertaining: 
malice on the part of the prisoner; which charge and refusal’ 
to charge, the Counsel for the prisoner says was error in the 
Court; that the well might be within the curtilage, and then 
might be the subject of a felony. 

12th. The Court erred in refusing to charge the Jury accor- 
ding to the written request furnished to the Court, before he 
commenced his charge by prisoner’s Counsel. 

13th. The Court erred in charging on every ground of the 
written request handed him by the Counsel of the prisoner, be- 
fore he commenced his charge, in not charging as requested, 
and especially as to the fifth ground; because the Court, as to 
that ground, merely observed that he had already charged this, 
without reading the request handed him, to the Jury. 

14th. Counsel for prisoner moved the Court to grant a new 
trial on this ground, because the verdict of the Jury was deci- 
dedly and strongly against the weight of evidence given in the 
cause. 

15th. The Court erred in compelling the Counsel for the 
prisoner to announce, before the verdict was received by the 
Solicitor General (after the Jury was called by the Clerk and 
said they had agreed upon a verdict), or read by the Jury to 
the Court, whether prisoner desired to poll the Jury, although 
prisoner’s Counsel insisted before the Court that the verdict 
should be first read. And the Court, on request of prisoner, 
polled the Jury before verdict was read, under the practice of 
the Courts in such cases. The Court gave, then, the privilege 
to the prisoner to poll the Jury after the verdict had been read, 
which he declined. 

16th. That in polling the Jury, the Court erred in asking of 
each several Juror, as called up, before the verdict was read 
to him in open Court, “is that your verdict ?” 

17th. It was error in the Court to charge the Jury on the 
subject of threats. When one threatens to take away the life of 
another, recently, before the killing, is evidence of express.. 
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malice, and the Court having so charged, Counsel for the pris- 
oner say it was error. 

18th. The Court erred in its illustration of implied malice, 
as applied to the case before the Court on trial. 

19th. It was error in the Court to charge—“ if the prisoner 
could have retreated and did not, in the opinion of the Court 
this is not justifiable.” And the Court having so charged, 
the prisoner says it was error. 

20th. Prisoner introduced George Blackstock, who swore he 
saw Griggs between sun down and dark on the evening of kill- 
ing, throwing rocks and chunks from the road over the palings 
into his lot; had his coat off, his sleeves rolled up, bare-headed, 
appeared to be angry; was swearing and was alone. 

On motion of Solicitor General the Court ruled out this tes- 
timony. 

After hearing argument, the Court over-ruled the motion for 
@ new trial. 

To all of which decisions and rulings of the Court, prisoner, 
by his Counsel, excepted and now assign the same as error. 


Overby; Hammonp & Sov, for plaintiff in error. 
Sol. Gen. BLecKLey, for defendant in error. 
By the Court.—Lumpxiy, J. delivering the opinion. 


Counsel for the prisoner having relied on six grounds only 
for a reversal of the judgment in the Court below, the rest be- 
ing waived in the argument, the decision will be restricted to 
the first five—this Court declining to express any opinion as to 
the weight of the evidence. 

Ought the testimony of George W. Blackstock to have been 
rejected ? He swore that between sun down and dark, prece- 
ding the night on which Griggs was killed, he saw deceased 
throwing stones and chunks from the road, over into the yard 
of his Jot; that he was alone, with his coat off and his shirt 
VoL xvu.-6l 
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sleeves rolled up; and that he was cursing and appeared to: be- 
in an angry mood. 

It will be borne in mind that the controversy in this case is,. 
not whether Haynes killed Griggs. As to that, there is no 
dispute. But the question, and the only one is, did he do it under 
such circumstances as will mitigate the offence to manslaughter, 
or even make it justifiable homicide in self-defence? And. in 
order to arrive at a correct conclusion upon this point, it is im- 
portant to ascertain the temper and conduct of the parties, to 
determine who was most likely to have brought about the emer- 
gency which resulted in the death of one of the combatants. 
The proof shows that Mrs. Haynes, the wife of the accused, 
had been driven away from the premises the same afternoon, 
with threats of violence to her husband, should he venture to 
draw water out of the well. It also appears, from the testimo- 
ny of George A. Lofton, that when Haynes went over the 
night of the killing, to get water, that Griggs threw stones at 
him; whether the same that he had previously prepared, is left 
uncertain; and was, we think, a fact very properly to have 
been submitted to the Jury. We are clear that. Blackstock’s 
testimony should have been received. 

[1.] The next complaint is, that the charge of the Court, as 
to the impeachment of the witnesses, was too vague and indefi- 
nite. The substance of the instructions upon this head was, 
that unless the testimony of the Griggs family—mother and 
children—was corroborated, the Jury might repudiate it en- 
tirely. Otherwise, they might believe it or not, as they should 
see fit. We ask, how corroborated? A great many facts 
were testified to, many of them wholly immaterial. Suppose 
them-to have been corroborated in a single immaterial fact, 
would that restore their credit in toto? We would earnestly, 
though most respectfully, recommend the practice of generali- 
zing less and particularizing more, in applying legal principles.. 
‘The credit of impeached witnesses is restored certainly toa 
much greater extent, when corroborated as to the main than 
the immaterial facts of the case. Besides, much depends again 
upon the extent as well as the nature of the corroboration. 
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Suppose five facts constitute the proof in the case, and the im- 
peached witnesses are sustained as to four, would not their 
credit be much more effectually restored than if corroborated 
as to one only? Were, for example, the widow, her son and 
daughter, whose character for truth and veracity was impeach- 
ed by a dozen or more witnesses, corroborated upon every point, 
except as to the killing, would we not the more readily and 
reliably believe them as to that also ? 

I trust that my brethren of the bench will excuse this sugges- 
tion. Igiveit as the result of thirty-four years’ experience, that 
ordinarily, general charges, however abstractly true, are worse 
than useless—their effect being to misguide, instead of direct- 
ing the Jury to a right finding; and the only instructions 
which are worth any thing, are such as enable the Jury to ap- 
ply the law to the precise case made by the proof. Ifthe case 
comes within an exception or limitation of a general rule, re- 
strict the investigation until the exact point upon which it turns 
stands out prominently before the eye of the Jury, stripped of 
all generalities. Their task is then comparatively easy and 
safe. 

[2.] [8.] Was the Court right as to the doctrine of retreat, as 
applicable to this case? If Haynes was entitled to the joint 
use and occupation of the well, and he went there to draw wa- 
ter for his family, was he bound to retreat therefrom, because 
violently assaulted by Griggs? And does his justification de- 
pend upon that? Must one retreat from his house or his fam- 
ily, and leave the former to the occupancy and the latter to 
the tender mercies of the aggressor? Such is not our under- 
standing of the rights of a citizen. In the opinion of this 
Court, instead of charging the Jury that Haynes was bound to 
retreat as far as he could in safety, we think they should have 
been instructed “to inquire, first, as to the right of Haynes to 
the enjoyment of the well, in common with Griggs. And if 
so, did the prisoner go there to procure water for his family, 
or was this a mere pretext ; and did he seek the contest for the 
purpose of killing the deceased? If they found the latter to 
be true, Haynes was guilty of murder! Again: Did he mere- 
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ly go to the well to get water, and in the heat of passion slay the 
deceased, in consequence of the sudden and violent assault 
made upon him, it not being necessary for him to do so in or- 
der to save his own life or protect himself from great bodily 
harm? If they should find these to be facts, then Haynes is 
guilty of manslaughter. But there is still another question. 
Did the prisoner shoot in defence of his life? Was it neces- 
sary to save his own life—not his property in the well—from 
such a serious assault as would create a reasonable apprehen- 
sion that his own life was in imminent peril? If so, and he 
shot to avert the threatened danger, he will be justified. 

[4.] It has been well said and settled, however, that before 
the law of necessity can exist, a case of necessity must exist. 

[5.} The slayer, himself, must be faultless; he must owe 
no duty te the deceased; be under no obligation of law to 
make his own safety a secondary object; otherwise, he is an- 
swerable to the law of the land, without any immunity under the 
shield of necessity. 

[6.] Should the testimony as to the violent altercation be- 
tween the parties, on a day previous to the killing, have been 
restricted as it was by the Court, to the simple purpose of 
showing malice in Haynes? We think not. Why limit the 
testimony to this object? Did it not serve, in some degree, ag 
a key to the motives and conduct of the parties in the final in- 
terview, which terminated so fatally? This Court stands 
pledged by its past history, for the abolition, to the extent of 
its power, of all exclusionary rules, which shut out facts from 
the Jury which may serve, directly or remotely, to reflect light 
upon the transaction upon which they are called upon to pass. 
For one case gained by improper proof, ninety-nine have been 
lost or improperly found, on account of the parties being pre- 
cluded, by artificial rules, from submitting ail the facts to the 
tribunal to which is committed the decision of the cause. Ver- 
dicts, notwithstanding their etymological meaning, (vere dico) 
will never speak the truth, because Juries can never measure 
the power and influence of motives upon the actions of men, 
until the door is thrown wide open to all facts calculated to 
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assist, in the slightest manner, in arriving at a correct conclu- 
sion in the pending controversy. 

Complaint is made, that the professional license of Haynes 
was allowed to be read, for the purpose only of showing that 
he had been admitted to plead and practice law as an Attor- 
‘ney. We see no error in this. If the object was to raise the 
presumption of the good character of the defendant, it was in- 
admissible for that purpose, if for no other reason, because his 
commission bore date long prior to the killing. It is contend- 
ed, however, that it served to explain what is construed into a 
threat by the prisoner, namely: that he would take the law 
into his own hands—meaning, thereby, as it is insisted, that 
he intended to manage his own case, in re-occupying the prem- 
ises in dispute, and from which he had been ejected by Griggs. 

We are unable to perceive why the license should not have 
been legitimately used for the latter purpose, under the decis- 
ion of the Court; and we apprehend it was so usec. At any 
rate, we see nothing in the record to contradict this idea. 





No. 82.—Joun D. CLARK AND ANOTHER, administrators of 
David Clark, deceased, plaintiffs in error, vs. COLUMBUS 
CLARK AND OTHERS, defendants. 


[1.] Upon a proper case made by the representatives, suggesting doubts as 
to the meaning of the testator’s will, and difficulties in its execution, and 
praying for relief, it is the duty of the Court to render a proper decree in 
the premises, giving direction as to the true interpretation of the will, as 
well as the fulfilment of the trusts therein created. 


In Equity, in Houston Superior Court. Decided by Judge 
Powers, October Term, 1854. 
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In 1850, David Clark died, leaving his last will and testa- 
ment, as follows : 








After directing that his debts be paid, he says: “Item 3d. 
I desire that my farming interest be kept together, under the 


direction of my wife, Lucretia, and some person employed by ° 


her discretion, competent to manage a farm until my son Col- 
umbus comes to lawful age, then he, Columbus, to have the 
amount of Two Thousand One Hundred Dollars in property, 
and a horse, bridle and saddle; which amount is equal to that 
already given to my first born son, John David. And I also 
direct and desire that my third son, George Franklin, have, 
when he shall come to lawful age, the same amount in proper- 
ty, viz: Two Thousand One Hundred Dollars, and a horse, 
bridle and saddle; and that all necessary expenses for educa- 
tion and other expenses, incidental to the proper training and 
comfort, be defrayed from the proceeds of the farm. 

Item 4th. In the event of my wife Lucretia again connect- 


ing herself in marriage, I desire and direct that all the land I — 


may have in possession, together with all the stock, be sold; 
that she share the proceeds equally with them ; in all respects 
to have and share equally with my children. 

Item 5th. I direct and desire, that when my land and stock 
shall be sold, that my daughter, Mary Lucretia, receive for her 
share, Twenty-five Hundred of the proceeds of said sale. 

The 6th item appointed his executors. On the same day, 
the testator executed a deed of gift, which was never delivered, 
but found with his will, and was admitted to probate as a part 
of his will. By this instrument he gave to his daughter, Mary 
Lucretia, certain negro property for her separate use, and ap- 
pointed his son, John David, the trustee for said property ; 
and “also, for that portion of the sale of his land provided for 
in his last will and testament.” These papers were admitted 
to probate, and the executors having renounced, the plaintiffs 
in error were appointed to the administration, with the will an- 
nexed. 

The administrator and administratrix filed this. bill, setting 
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forth that it was doubtful, from the will, whether the farm was 
to be kept together only until Columbus Clark arrived at age, 
or to be still kept together afterwards; that it was very incon- 
venient, and attended with loss to the estate, to keep up the 
farm ; and that it was desirable to have an immediate distri- 
bution if practicable; that there was also doubt as to what 
portion the widow and other legatees took under the will; and 
whether the specific legacies should be paid before an equal di- 
vision, or be considered in the division. On these points the 
bill prayed the instructions and directions of the Court. 

Columbus Clark was a minor when the bill was filed, but 
arrived at lawful age before the answers were made. George 
F. and Mary Lucretia Clark being still minors, a guardian, 
ad litem, was appointed for them, 

The answers of defendants admitted the facts charged in the 
bill, joined in the desire of complainants for an immediate di- 
vision, and claimed that it was the intention of testator that 
all his legatees should share equally in his estate. 

The cause coming on for trial upon the bill and answers, the 
Court, upon the reading of them, dismissed the bill; and this 
decision is assigned as error. . 


GILES, for plaintiff in error. 
By the Court.—LumMpkxin, J. delivering the opinion. 


[1.] This bill was filed by the representatives of David 
Clarke, deceased, suggesting doubts as to the proper construc- 
tion of the will of the deceased, and asking direction as to the 
proper execution thereof. The legatees against whom it was 
brought, admitted, by their answer, that the doubts and difficul- 
ties suggested by the complainants did exist and interpose se- 
rious obstacles to the fulfilment of the trust created by the 
will; and consequently, concurred in the prayer for direction, 
&e. 

The bill was dismissed, upon what ground, we are not in- 
formed by the record. And to reverse this decree, this writ 
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of error is prosecuted. No reason occurs to this Court, why 
this is not a proper case for the interposition of a Court of 
Equity. And with that intimation, we remand the cause, ta- 
king it for granted that, upon the hearing, a proper decree 
will be rendered; suchan one as will accomplish the. objects 
of the testator; or if this be not practicable, as nearly so as 
possible—due regard being had to the rights and interests of 
minors, as well as all others concerned. 











